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By tur Courr.—The appeal iz allowed. The
Buwast decrees of the courts below ave set aside and the objec-
Ll ton of the ‘judgement—deb?oi,'s 15 dismissed with costs
Nawrs In all courts. The execution will proceed.

SINGH.

Appeal allvwed.

1420 Before Mr. Justice Nanhaiya Lal and Mr. Justice DBoys.
« Februury,

5. JANGT LAT (Dacusk-gorber) o. MATA DADAT SINGH
T AND OTHERS (JUDGEMENT-DEBTORS).®

Act (Local) No. IT of 1903 (Bundellthand Loand Allendilon
Adet), section 16—Civil  Procedure Code, scction 68—
Ezecution of decree.

The fact that Luud whieh is subject to the provisions of
the Bundelkhand Tand Alienation Act, 1903, happens to be
ancestral land will not enable a court to apply section 63 of
the Code of Civil Procedure and transfer the execution of a
decree alfecting it to the Collector for the purpose of his
dealing with it in the wuanner provided by schedule TI1 of
the Code. Hanwmun Prasad Nurain  Singh v, - Herakh
Narain (1), referred to.

TrE facts of this case were as follows :—

The decree-holder appellant obtained o decree for
money against certain members of an agricultural
tribe, holding landed property in tahsil Karchhana of
the Allahabad distriet, to which the Bundelikhand
Land Alienation Act (Act TT of 1903) is applicable.
In 1920 he applied for the attachment and sale of the
said landed property and got an attachment made:
hut before he could proceed with the sale of that
property, an objection was made by the judge-
ment-debtors that the property was not saleable under
xectlon 16 of the Act. Thav objection was allowed

¢ Second Appul No. 1802 of 1924, frowm o dedree of D, C. Hunfer,
Lutugt Judge of Allahabad, dated the 20iL  of May, 1924, confirming «
dweres o Triloki Nith, Judge of the Court of Smali Causes, exercising the
prwers of o Subordinate Judae of Allalabad, dated the 24th of '\Iwuh 7995

(1) (1919) I.L.R., 42-All.; 142,




VOL. XLVIIL. | ALLAHABAD SERIES. 393

and the decree-holder was directed to proceed with the
execution of the decree in some other way. A fresh
application for execution was made by the decree-
holder in which he asked for the attachment of the
same and some other landed property again and
further prayed that after it was attached the decree
may be transferred to the Collector of Allahabad for
the purpose of farming out the property on lease or
making some other arrangements for the recoverv of
the decretal money. He admitted that the property
was not liable to sale under section 16 of the Bundel-
khand Land Alienation Act; but he contended that
section 68 of the Code of Civil Procedure would apply
to the case and that the execution of the decree could
be transferred to the Collector because the property in

question was ancestral land, for the purpose of dealing
with it in the manner provided by Schedule IIT of the

Code of Civil Procedure. The property specified was
attached; but the judgement-debtors appeared and
objected to 1ts sale; and the court executing the decree
upheld that objection and held that, both in view of
the order passed in the previous execution proceeding
and the operation of the provisions of section 16 of
the Bundelkhand Land Alienation Aect, it could not
direct the sale of the property or transfer the execution
of the decree to the Collector under section 68 of the
Code. That order was upheld by the lower appellate
court.

The decree-holder appealed to the High Court.

Dr. Kailas Nath Katju, for the appellant.

Munshi Harnandan Prosad for the respondent.

The judgement of the Court (Kanmarya Larn and
Boys, JJ.,), after setting out the facts as above, thus
continued :—

The Bundelkhand ILand Alienation Act was
passed with the object of restricting the alienation of
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agricultural land by the members of an agricultural
tribe or the sale thereof in execution of a decree; and
no permanent alienations or mortgages or leases of
agricultural land were perinitted except in accordance
with the terms and conditions laid down in that Act.
Section 16 provided that “ no land belonging to a
meniber of an agricultural tribe shall be sold in exe-
cution of any decree or order of any civil or Tevenue
court made after the commencement of this Act.”” If
the land was not liable to be sold in execution of any
decree, it was not open to ‘the court executing the
decree to pass an order for its sale; and if no order for
sale could be passed, section 68 of the Code of Civil
Procedure would be inapplicable. In Hanuman
Prasad, Narain Singh v. Harakh Narain (1) it was
held that where a member of an agricultural tribe,
holding agricultural land to which the above Act was
applicable, was adjudicated an inmsolvent, such land
could not vest in the receiver because the property was
not saleable.

Tt is urged before us that there was nothing in
law to prevent a court from attaching the property;
and if it could attach the property, it could also direct
its sale and then transfer the proceedings to the Collec-
tor for realizing the decretal money otherwise than by
a sale of the property attached. But if a sale is for-
bidden, an order for sale cannot be passed. In fact,
no order for -sale was passed in this case. The
decision of the court below is therefore correct and

cannot be d1sturbed The appeal is dismissed with
eosts,

Appeal dismissed.
(1) (1919) TTL.R., 42 AlL, 142,



