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Before My, Justice Meucpherson and Mr. Justice Hill.
JIAULLAH SHEIKH (Puarrirr) v, INU KHAN AND OTSERS
(DereupanTts.) *

Specific Relief Act (L of 1877), section 9—Decres for passcssion-—-—SuMeqiwn#
auit Vinter partes " for mesne profits—dAdmissibility in evidence of former
decree.

A decres for possession made by a Court under section 9 of the Specific
Telief Act (T of 1877) in a suit beyond the pecuniary Iimits of that Cowt’s
jurisdiction, although not res judicuta, is some evidence of dispossession Uy
the defendents in a subsequont sait against the same defendants lo recover
mesne profits.

Gujju Lall v. Futteh Lal (1), Brojo Behari Miiter v. Kedar Nuth
Mozumdar (2), Surendra Nath Pal Chowdhry v, Brejo Naih Pal Chowdhry
(8), and Radha Churn Ghuttuck v. Zunuroonisse Khatoor (4), distinguished.
Run Buhadur Singh v. Lucho Koer (5), referred to.

Tag plaintiff obtained agaiunst the defendants (tem in number)
a decree in the Munsif’s Court for possession of 22 plots of land.
He afterwards instibuted a suit against the defondants in the
Court of the Subordinate Judge for mesne profits for the period
during which he was out of possession. Only three of the defen-
dants contested the suit, denying the dispessession of the
plaintiff fromn any part of the land, Defendant No. 9 asserted a
title to plots 15 to 19, and said that he was in possession during

the period for which the plaintiff claimed mesne profits. None.

of the other defendants set up any title to the remaining 17 plots.

The Subordinate Judge decreed the suit as against all the
dofendants, holding that the possessory decree was conclusive
evidence of dispossession, and that the plaintiff’s possession was
primé facie evidence of title which the defendants had failed to
rebub.

On appeal the Distriet Judge reversed this decree, holding
that the decree under the Specific Relief Aot was no evidence of

* Appesal from Appellate Decree No, 1197 of 1894, against the docres of
H. H. Harding, Esq., Digtrict Judgo of Mymensing, dated the 16th April
1894, revorsing the decree of Babu Radba Krishna Sen, Subordinale Judge
of that District, dated the 28th June 1893.

@) I. L. R., 6 Cale., 171 (2 1, L. R., 12 Calc., 580.
(3) L L. B., 13 Calc,, 352, (4) 11 W. R, 3.
(5) 1.1 R, 11 Cale,, 301,
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dispossession, as it was passed by a Munsif who had no jurisdic.
tion to try this suit ; and that the plaintiff, having failed to prove
either wrongful dispossession or a title, must fail in his suit as
rogards plots 15 to 19.

The plaintiff appealed to the High Court.

Babn Dwarkanath Chuckerbutty (with him Babu Sarat Chandre
Khan) for the appellant.—The Munsif’s decrec is admissible in
evidence, because it is a matter relevant to the issue, although
it may not operate as res judicata. Lun Bahadur Singhv. Lucho
Koer (1), Ram Ranjan Chakerbati v. Ram Narain Singl (2),
It is suflicient primd facie evidence of the plaintiff’s title as against
everybody, who cannot show a better title. Radla Churn Ghuttuch
v. Zumuroonissa Khatooh (3), Lep Singh Khasia v. Nimar
Rhasia (L), Ismail Aviff v. Mahomed Ghous (5). As to some
plots, the District Judge finds the title in the plaintiff 5 as to the
rost he finds the defendants have no title.

Bobu Srinath Dass (with him Babu Jogesk Olundra Roy
and Babu Haran Chandra Bannerjee) for the respondents.—The
judgment in the possessory suit is not admissible in evidence. A
judgment is admissible only when it operates as res judicata, or
decides some public right or custom, or when the existence of the
jndgment is relevant, Gujju Lal v. Fatteh Lall (6), Ram
Narain Bai v, Bam Coomar Chunder Poddar (7), Maheridra Lal
Khan v, Bosomoyi Dasi (8), Surendre Naih Pal Chowdhry v.
Brojo Nath Pal Chowdhry (9). The cases of Run Bahadur Singh
v. Lucho Koer (1) and Ram Ranjan Chakerbati v. Ram Navain
Singh (2) neither overrule nor refer to Gujjo Lal’s caso (6).

Babu Dwarkanath Chuckerbutty in reply.

The judgment of the Cowrt (MacrmERsoN and HivLy, JJ.) was
delivered by

(1) I L. R., 11 Cale., 301 @) 1. L. R., 22 Cale., 533,
) 11 W. R, 83. (4) LL.R, 21 Cule., 244,
() I L. B., 20 Calo,, 834 ; . B, 20 L A, 99,

(6 I L. R, 6 Cale, 171, (") 1. L. T, 11 Cule., 562,

(9 L L R, 12 Cule, 207, (9) L L.-R., 13 Culc., 352.
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MaopEERSON, J.~The plaintiff having obtained against the ten
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defendants a decree under section 9 of the Specific Relief Act for ™y yrran

the possession of 22 plots, comprising 1 khada 14 pakhis of land,

Sapigm

which ho claims to hold under a jote right, brought this suit to Ing %HAN,

obtain from them a sum of Rs, 2,200 as wasilat for the period
during which they kept him out of possession, The decree was
obtained in the Court of the Munsif of Pingua on the 19th June
1891, and it is said to have been executed Ly delivery of possession
on the 15th February 1892, corresponding to the 4ih Phalgun
1298. Tle alleged dispossession was in Sraban and Kartik 1297,

Defendants 3, 4 and 9, who alone contested this suit, put in a
joiut written statement denying the dispossession of the plaintiff
from any portion of the land. The third defendant asserted a title
to plots 15 to 19, and said that he was in possession of them during
the period for which wasilat is claimed, No title was set up by any
of the defendants to the remaining 17 plots.

The Subordinate Judge gave the plaintiff a decree against all
the defendants for the full amount claimed, holding in effect that
the defendants were estopped by the possessory decrec from deny-
ing the dispossession of the plaintiff, and that it was nob necessary
for the plaintiff to prove his joie right, as his possession was prima
facie evidence of title which the defendants had failed to rebut.

The Distriet Judge on appeal by the contesting defendants
reversed this decres and dizmissed the whole sait. He held that
the decree under the Specific Relief Act, having been passed by a
Munsif who had no jurisdiction to try this suit, was not conclusive
evidence or evidence at all of the fact that any of the defendants
wrongfully dispossessed the plaintiff of the land ; and that as the
plaintiff had failed to prove either a wrongful dispossession ora titlo
to plots 15 to 19, his suit must fail, although his title to the
remaining plots was in o manner admitted by the defendants’ wit-
nesses, The Distriet Judge says that the evidence of a wrongful
dispossession is almost nzl, Neither party, it seems, attempted to
prove the particular title seb up.

It is contended before us that the Judge was, under any cir-
cumstances, wrong in reversing the decree against the non-appeal-
ing defendants ; that the decree under thoe Specific Relief Act was,
if not conclusive evidence of the plaintiff’s previous possession
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and dispossession, sufficient evidence of those facts to support the
decres ; and that he has misplaced the burden of proof as to title.
Although the quesbion of the plaintiff s prior possession and dis-
possession by the defendants was raised and determined in tho
suit under the Specific Relief Act, and is again raised in this swit,
the decree in the former sait is not conclusive on the matter fov
this (if for no other) reason, that the Munsif who passed it wasnot
competent to tvy this suit which is beyond the pecuniary limit of
his jurisdiction. The caso of Rudhe Churn Ghuttuck . Zumuroo-
nissa Khatoor (1) is probably distinguishable in this respect, as it
may be gathered from the judgment of Peacock, C. J., thut the
Courts, if’ not the same, were of concurrent jurisdietion. All that
appears, however, i3 that the deoree was held to be evidencs of the
plaintiff’s possossion and dispossession. Nothing is said about con~
clusive cvidence.

A decree under section 9 of the Spacific Relief Act is final to
the estent to which it goes, and the effect of it is, rightly or
wrongly, to put the plaintiff in possession, and fo put upon {he
defondant, in awy proceedings -which he took, the burden of
proving his title. The plauintiff in the prosent case is not, how-
ever, satisfied with whak the decree gave him. He wants some-
thing more, and s.r1athing Whlch the Court which passed the
decree could not have given hlm,” It would certainly be very
unfair, if the decree adimst which no appeal lay prevented the
defendants in their defence to tho subsequent suit from question-
ing the correctness of the grounds on which it was nmd?s, although
they conld not question the decree itsclf to which full eFFod; o,
already been given. The decres, by putking the plqmtlﬁ mf
possessxon, puts him in a posmon to mainfain o suil {or danmcreg
for the alleged trespass; but, if the Court which made the decree
had no jurisdiction to entertain the suib for damages, the decree
could not be conclusive on the question of trespass, otherwise
the superior Court dealing with the subsequent suit would in
many cases merely have to determine the amount of the damages,
and an effect would be given to the possessory decree which it
wag never intended to have. It is unnecessary to consider what
the coffect of the decrse would be,if the Courts were the same or

(1) 1L WV. R, 83,
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of concurrent jurisdiction, The decree which direets that the
plaintiff be put into possession is certainly evidence of his pos-
session and of his right to possession, apart from any question
of title, as against the defondunt. It is alse, 1 think, some
evidence, bub not conclusive evidence, of his dispossession by
them prior to the decree, as that was & matter in issue, and which
had to be determined in the suit. It was, indeed, the sole ground
on which the plaintiff asked for and obtained relief.

Itis argued for the respondent, on the authority of Gujjw

Lall’y. Futteh Lall (1), Brojo Behari Mitter v. Kedar Nath Mozum-
dar (2), antl Surendra Nath Pal Chowdhry v. Brojo Nath Pal
Chowdhry (3) that the decree,if not conclusive evidence, is not
evidence at all 5 but the decrees which it was sought to putin
‘avidence in those cases were not inler partes. In Modhuswdun
Shaha Mundul v. Brae (4) the Full Court held that an  ex-parte
decree for arrears of rent did nol operate so as to render the
question of the rate of rent res judicata, bub the question, whether
it was evidence at all did not arise.
. 'The case of Run Bahadur Singh v. Lucho Koer (5) shews that
a judgment,although not conclusive evidence, may be some evidence
of the matter decided. There the survivor of two brothers, claiming
in the whole estate by survivorship, brought a suit in the Court of
the Sdhordinate Judge against the widow of 1846 deceased brother,
who claimed her husband’s share as her separate ostate, and the
guestion was whether the brothers were joint or separate in estate.
The decision of a Munsif in a rent suit between the samne parties
was put in to show that the brothers were separate. The Judieial
Committee held that the judgment was not conclusive on the mat-
ter, but it was still treatod as evidence to which some weight was
attached. .

« This ecase has not been properly dealt with by either Court.
The Subordinate Judge was wrong in treating ‘the decree as
conclusive evidence of the plaintiff’s prior possession and dis-
possession by the defendants. The -District Judge doss not say
that the decree is not some evidence on those points. He says
it is not evidence of a wrongful dispossession, and again that the

(1) L L. B, 6 Cale,, 171.
(DL L, R, 12 Calc, 580, ‘ (3) L L. R, 13 Cale,, 352,
(4) I. L, R., 16 Cale., 300, (8) L L. R, 11 Cale,, 301,
46
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evidence of a wrongful dispossession is almost nil.  There is here
some confusion of ideas. If the plaintiff, when in peaceful
possession of the land, was dispossessed therefrom by the defen-
dants, the dispessession would be wrongful, unless the defendants
could make out a better iitle than the plaintiffs to the land,
Tossession is a good title against all but the true owner, and if the
plaintiff, being now in possession, proved a dispossession by the
defendants, he could vest his case there, if he thought fit to do so,
without proving any other title. It would be for the defendants
to show that, the title being with them, the plaintiff was not
wrongfully deprived of tho profits of the land. (See the cases
reported in W. R., XI, 83 ; I. L. R., XX Cale., 834 ; and 1. L. R,,
X XTI (fales, 244.) 1t is said that, apart from the decree, there is a
good deal of evidence of dispossession by the defendants. If
that is g0, and the evidence is believed, it is difficult to see how the
snit could be dismissed as regards at least ihat portion of the

‘land to which no title is set up by them. Ibis for the plaintiff to

prove that he is now in possession, and that he was dispossessed
by the dofendants from the whole or some portion of the land.
1f this is proved the defendants, or those of them who are found
to have taken part in the dispossession, must, in order to defeat
the claim for damages, prove that they were not wrongdoers and
that the title was with them, If the plaintiff is found to be
entitled to damages in respect of the whole or any- portion of the
land, the amount of the damages and the persons by whom it is
to be paid must be determined. If the suit fails on any ground,
common to all the defendants, or if any of the defendants prove
a title to the land, or to any part of it, the suit would properly
be dismissed as against all the defendants in respect to that por-
tion of the land. The decree of the District Judge must be sot
aside, and the case remanded for a fresh decision. 1f the Judge
considers that eithar party has been projudiced by the way in
which the case was tried in the first Court, or should be allowed
an opportunity of addueing additional evidence, it will be for
him to consider whether such upportunity should not be given,
Tha costs of this appeal will abide the rosult of the case.
He W,



