
Before Justice Sir Cecil Walsh and Mr. Justice Ashworth.

June'̂  9 HITIvUM OH AND AND OTHERS (P.LAINTIFFS) V. SIT A L  
------ —̂ PBASAD AND oTHEP.s (Defendants).

H in d u  law — Jains— S pecia l ciistorn  em p o w er in g  a w idoio  t o  
deal a t w ill tc ith  the p r o p er ty  o f  h er  la te h u sb a n d .—  
S trid h an .

According to tlie Hindu law of the M itakshara, school,, 
there is no distinction between strid h an  and “ property that 
a widow can deal witlj at her pleasure.”

In the case of a Jain family, subject in other respecta 
to the law of the M itak sh a ra , a custom was found by which 
tlie widow of a separated Jain could deal with the property 
of Iier late Inisband in any way she pleased.

H e ld  that such property was the widow’s strid han  and 
was governed by the rules of descent applicable to strid han  
property.

D eb t M ancfat P rasad  S in gh  v. M a h a d eo  P rasad  (D;: 
Shea Shank.ar L a i v. D e b i S ahai (2); L a k sh m i N a ra in  
M isir  V. M u sa n im a t S u m arti K u n w a r  ( 8 ) ;  S h ea  S in gh  R a i  
V. D a k h o  (4), and K ali v. G opal D e i  (5), referred to.

T h ese  were t'wo appeals arising out of two suits- 
brought by the plaintiffs appellants against the respond­
ents for possession of certain pi’operty. The property 
belonged to one Amolak Ra,m, who died in 1879, leaving 
a widow Musanimat Bir Kunwar. She died in 1881, 
leaving three daughters. Two of these daughters joint­
ly in 1882 alienated a portion of the property in suit. 
The third daughter in 1886 alienated the rest of the pro-- 
perty in suit. All the three daughters having died,, 
the plaintiffs claimed that they were entitled to the pro-- 
perty as reversiona.ry heirs of Amolak Ram, and that 
the alienations mentioned ŵ ere ineffective against themi 
now that the daughters were dead.
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*Secoiid Appeal No. 545 of 1925, from a decree of H. Beatty, Addi-
tional Judge of Baliaranpur, dated the 21st of January, 1925, reversing a-
decree of Govind Sarup Mathiir, Subordinate Judge of Saharanpur, datodS 
the 19th of March, 1924. ,

(1) fl912) I.L .K ., M A]I., 23o. (2) (1903) T.L.R., 25 All., 468..
(3) (1924) I .L .E ., 46 AIL, 439. (i) fl878) T.L .B ., 1 All. ,  688.

C5) (1926) I .L .E ., 48 All., 648.



Both suits v̂ere dismissed bv tlie District Judge i n __
appeal, and the plaintiff appealed to tlie Hio'li Court. HusumChand

Babu Piari Lai Bcmerji, for the appellants.
Dr. Kailas Nath Katju, tor the respondents. Pbasa©.
The jndgeinent of A s h w o e t h , J., after reciting the 

facts as above, thus continued :
T h e  appeal No. 54G deals witli the original suit 

No. 164 of 1923. In that suit the District Judge held 
that the alienation of 1882 by Musannnat Lachhmi and 
Mnsammat Barfi was for necessity. Tins was a finding' 
of fact, and tlie appellants have not been able to show 
that it was based on any mistake of law. Their suit, 
therefore, No. 164, must fail, and the appeal fails, in my 
opinion, on tl>e ground that tiie question is concluded 
by a finding of fact. I may mention that it was in this 
suit tliat tlie question of the suit beiug barred under 
order II, rule 2, arose. It does not seem to me neces­
sary to decide this point, but if it had been necessary 
I would liave concurred with, the view of my learned 
brother.

As regards the appeal No’. 545, whicli is in respect 
of suit No. 131, it was necessary for the plaintiffs to 
prove that, on the death of the last of the three dauo-hters 
o f Mnsammat Bir K nnw ar, they were entitled to the 
estate of Amolak Bam. One amongst other pleas taken 
by the defendant was that Amolak Ram having been a 
Jain, and this property being his self-acquired property, 
his widow Musannnat B ir Knnwar got an absolute 
estate in that property by Jain custom. Both the lower 
courts have found that the custom was proved, and the 
eootent of the custom as found by the trial court was tliis.
The custom gave the widow absolute right to transfer 
the property derived from her husband in her life-time, 
but/ on the other hand, if not transferred thej)Mperty 
would descend as the estate of her husband and not as
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 the stridhan o f tiie  w idow . T lie  low er a,ppe}late cou rt
Huaum accepted this viê ,v. It went on, however, to hold that

the widow had made a wih conferring an absolute estate 
pS ad, on her three daughters. I concur wdth my learned bro­

ther that there was no evidence by which the making 
of an oral wall by Mnsammat Bir luinwar or the terms 

’ ’ of snch oral will, if one was made, could be held proved.
The document relied upon was the award of an arbitra­
tor, who was appointed by the three daughters of Mus- 
ammat Bir Kmiwar to settle their inter se claims on 
the assumption of a will. The arbitrator said in his 
award that he had ascertained by inquiry the terms of 
tlie will. Now if the arbitrator had been alive and had 
come into court, it appears to me that his evidence would 
have been inadmissible as mere hearsay evidence. I 
cannot think that, because this hearsay evidence has 
been expressed by him in an old document it ceases to 
have to be regarded as mere hearsay evidence. There 
are only two questions with which I consider it now 
necessary to deal in this appeal. One is whether under 
Jain custom Musammat Bir Ivuixwar inherited this pro­
perty as her stridhan or whether, for the purposes of 
succession to her, she must be regarded as only having 
had a widow’s estate, notwithstanding that according to 
the Jain custom she could before her death have disposed 

• of it as she liked.
The contention of the appellants is that the Mitali- 

sham makes no distinction between property of which a 
woman can dispose as she hkes and stridhan property. 
It considers the two expressions synonymous. For the 
respondents it is maintained that it is possible for a 
widow to have a widow’s estate in her husband’s pro­
perty and yet, by reason of a custom such as the one 
now set up, to have a right of absolute disposal during 
her life-time. It is pointed out that, according to the 
Bombay school, property inherited by a woman from a
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male may be, if irilierited in one way, lier siridhan and 
if in another way, not her stridhan. Eeierence is made 
to Miilla’ s Hindu Law, 5th edition, page 134. The V. 
following decisions liave been inyoked in favour of each 
contention, e .g .,  D e U  Mancjal Prasad Sin rjh  v. Mahadco  
P ra sa d  (1), Sheo S h a n k a r  L a i  v. D e b i  Sahai (2) and 
L a k s h m i  Narain Misir v. Musannnat Sumarti Kiinwar 
(3).

It appears to me that the matter has to be looked 
at in the following way. The family in question, 
thongh a Jain family, was governed hy the M itakslurra  
law except so far as tha.t law was varied by custom. In 
order to find out the custom set up we must refer to the 
Privy Council,decision in Sheo S in g h  Pi,ai v. D ald io  (4).
In this decision is set forth at length the evidence on 
which their Lordships came to the conclusion that the 
custom now set up was established. On page 700 a 
representative body of the leading members of the Jain 
community expressed the opinion that, in the absence 
of any son, a Jain widow succeeds to the estate of her 
husband, movable and immovable, in absolute right, (ii) 
that she can deal with it at pleasure and without restric­
tion, and (iii) that she can adopt her daughter’ s son 
without the authority of her husband, and that such 
adopted son would succeed to her deceased husband’s 
estate. The last five words "‘to her deceased husband’s 
estate”  appear to me to be merely descriptive and cannot 
be invoked to mean-that the investigators of the custom 
c o n s i d e r e d  that the widow would hold the property as 
her husband’s estate. Even i f  they could be construed
as having this meaning, they would merely represent an
incidental a n d  not authoritative view, it being n o  d u t y  

o f  the i n v e s t i g a t o r s  to determine the i m p l i G a t i o n  of the 
f a c t s  they a s c e r t a i n e d .  On the o t h e r  hand, i n  t h i s  state­
m e n t  of the c u s t o m ,  a  d i s t i n c t i o n  was made betw'’een the

(1) (1912) I .L .E .,  34 A ll., 235. ' (2) (1903) I .L .R ., ■ 25 AJl., 468. ^
(3) (1924) 46 A.U., 439. (4) (1878) I  A l l ,  688.
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findirio- that the widow succeeded in absolute right and
HuKnM the finding that she could deal with the estate at pleasure 

and without restriction. I should deem the first finding 
PrSS). as meaning that the property was taken by her as her 

stncllian. Apart from this, whatever distinction other 
schools may make between property with which the 

lAsfiwortH, J. property which is her
stridlian, because the property comes to her in various 
ways, I am not able to hold, after considering the various 
decisions brought to my notice, that according to the 
Mitakshara schoo] any distinction is made between the 
word stridhafi and the expression “  property that the 
widow can deal with at pleasure ’ ’ . The fact that other 
schools make such a distinction will not affect a consi­
deration of the law according to the Mitakshara school. 
The dictum in various text-books and decisions as to 
Mitakshara law “ that inherited property is never stri- 
dhan'' is inapplicable to that law when overlaid by a 
Jain custom such as the one in question, no such custom 
being in contemplation of these authorities when ex­
pressing tlie dictimi. Consequently when a custom is 
proved as affecting persons otherwise subject to the 
Mitakshara school and that custom is said to confer on 
the widow a right to deal with property at her will, I  
consider that this must mean that the property is her 
stridhan and will devolve as her stridhan. In this view" 
of the case, it is admitted that the plaintiffs can have 
no present right in the property. On the death of Mus- 
ammmat Bir Kunwar the property passed to her daugh­
ters, and on the death of the last of them it would pass to 
her grand-daughters and not to lier grandsons.

It is said, however, that we are bound by the Privy 
■Council decision reported in Sheo Shankar Lai v. Debi 
Sahai (1), and that that decision decides that under the 
ordinary rule of inheritance the grandson of a woman

(1) (1903) 25 All., 468.



liolding property as her sf/ridhan w ill  siiceeed in prefer- 1927 
ence to her gTaiid-dangiiter. W lie th e r th is  is  so, is  the
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■second question with which I hare to cleaL I consi/ier ckasd
that for the reasons stated in Eafri KaM y . Gopal Dei (1), Sm^
the Privy Council decision need not be held to lay down 
the laAV on this subject, A reference to the Privy Coun­
cil decision relied upon will sliow that their Lordships 
only considered one question of law. This question 
they liave propounded at pages 468 and 469 in the fol­
lowing words : —

■‘This involved the question of law wliether according 
to Benares law, by which the family was governed, the pro­
perty on the death of -Tagarnath descended as stridhan and 
went to her daughter, or whether it lost its character of stri- 
dhan and descended according to the ordinary rnle of in­
heritance to her sons, the plaintiffs” .

It is obvious t]iat the legal question arising might 
have been equally well stated even if the words “ to her 
sons, the plaintiffs”  had been omitted. They were 
added on the obvious assumption that this was the laiv.
The respondents in that case were not represented, and 
thus had no opportunity of questioning the proposition 
involved. Nor does it appear that at any stage of the 
suit was an issue framed on the matter. If it was, 
there was no appeal on this issue. The assumption of 
a certain view of law in a judgement of the Privy Council 
for the purpose of deciding another question cannot,, in 
my opinion, be regarded as a binding decision. It has 
•even less force than an obiter dictum; for it is not neces­
sary to prove or decide what is admitted.

For the above reasons, I would concur with niy 
learned brother in dismissing appeal No. 546, but on 
the other hand I do not concur in allowing appeal No.
M 5. I would dismiss that appeal also in cbnciuTonce 
with the District Judge but on a different ground.

(1) (1926) LL.R,, 48 All., 648 (652).



__  [ W a l s h , J. con cu rred , w ith  h esita tion , in  tlie
H uktjm order proposed. 1
C h a k d  i  1 j

B y  THE C o u r t .— A ppeals N os. 545 and 546 of 1925 
pW.sad. are d ism issed w ith  costs.

Appeal dismissed.
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Before Mr. Justice Snlaiman ana Mr. Justice Banerji. 

;ĵ g27 K A N H A IY A  L A L  a n d  o t h b e s  ( o b j e c t o r s ) « .  G E K D O
June, 9. (PRTrnONER)'''

Costs— Taxation of— Contested application for probate hefore 
a District Judge— High Court Rides, 1898, chapter XVI ,  
rule 2— General Rules (Civil), chapter XXI ,  rules 22 
and 26.
Held that the rule applicable to the taxation of costs in 

a contested apphcation lor probate before a District Judge is 
rule 26 of chapter X X I of the G-eneral Bu.les (Civil) for subor­
dinate civil courts. Such a proceeding is not a “ suit”  but 
a “ miscellaneous judicial case.”  Sundrahai Saheh v. The 
Collector of BeJgaum (1) ancl Baijnath Prasad v. Sham 
Sundar Kuar (2), referred to.

The facts of this case, so far as they are necessary 
for the pnrposes/:)f this report, appear from  the judge­
ment of the Court,

Pandit SMam Krishna Dar, for the appellants.
Muiishi Narain Prasad Ashthana, for tlie respon­

dent.
Su L A iM A N  and B a n e r j i , JJ. :— This appeal arises 

out o f a prohate proceeding and relates to the costs 
which have been taxed in the decree of the court below. 
It raises a question of principle affecting the practice 
in subordinate courts. An application for probate 
was made on the 18th o f January, 1924, and on the 1st 
o f March a caveat was entered. On the 30th of August

*First Appeal No. d:79 of 1924, from a decree of A. G. P. Pullan, 
District; Judge of Agra, dated the 30th of August, 1924.

(1) (1908) LL.R ., 33 Bom., 256. (2) (1913) I.L .E ., 41 Calc., 637.


