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Before Sir Grimioood Mears, Knight, Chief Justice, and 
Mr. JiLsticG Lindsay.

1927 M ATHU EA IvURMI ( D e f e n d a n t ) v . JAGDEO SINGH  a n d

OTHERS ( P l a in t i f f s ) .*

Civil Procedure Code, section 110— Appeal to His Majesty in
Council— “  Substantial question of law ” — Construction
of document.

Held, on an application for leave to appeal to His Majesty 
in Council, that, the only question for decision in either court 
being whether the legal relation of the parties arising out of 
the execution of three documents of even date was that of 
mortgagor and mortgagee by conditional sale or that of vendor 
and purchaser subject to an option of re-purchase, the decision 
of which depended on the application of well-defined legal 
principles to a particular set of facts, this did not involve a 
"  substcintial ”  question of law within the meaning of section 
110 of the Code of Civil Procedure. Balkishen Das v. Legge
(1), Jhanda Singh v. Wahid-ud-din (2) and Narasingerji v. 
Partliasaradi Rayanam Garu (3), referred to.

T h i s  was an application for leave to appeal to ITis 
Majesty in Conncil. The facts of the case sufficiently 
appear from the judgement of the Covirt,

Miinslii Kamala Kanta Verma, for the applicant.

Pandit Rama Kant Malaviya, for the opposite 
parties.

M e a r s , C.J., and L i n d s a y , J. : — This is an appli­
cation for leave to appeal to His Majesty in Conncil 
against the decree of a Bench of this Court in Eirst 
Appeal No. 459 of 1923, decided on the 21st of Decem­
ber, 1926. The appeal was dismissed and the decree

■^Application No. 18 of 1927 for leave to appeal to His Majesty in 
Council.

(1) (1899) 22 All.. 149. (2) 0916) T.L.K., 38 AIJ.. 570
(3) (1924) I.L .R ., 47 Mad., 729.



of the trial court Tvas affinned. The Yalne of tlie siil>ject- 
matter in tlie first court was o^er Pus. 10,000 and tlie '̂Iatbl-ra 
value of the subject-matter of tlie proposed appeal to lii.s 
Majesty is also above that sum. But we are asked to sSoa?
certify that the case fulfils the conditions of section 110 
of the Code of Civil Procedure on the ground that the 
appeal involves a substantial question of law, or, in the 
alternative, to certify that it is otherwise a fit case for 
appeal.

The question which arose for decision in the court 
below and in this Court was with regard to the legal re­
lation of the parties arising out of the execution of three 
documents executed on the 22nd of May, 1915. The 
case for the plaintiffs Avas that they were mortgagors 
and that the defendant, Mathura Kurmi, was their 
mortgagee. The defendant’ s case was that he was the 
purchaser of the property in dispute subject to an option 
of re-purchase, of Avhicb the plaintiffs had failed to take 
advantage.

The decision of the trial court, affirmed in this 
Court, was that the three documents were evidence of a 
single transaction, namely, a mortgage by conditional 
sale, and that the plaintiffs were entitled to recover the 
property by redemption. As is pointed out in the judge­
ments delivered in this Court, cases of this nature are 
frequently brought before the courts in India, and many 
of them have been taken in appeal to His Majesty in Coun­
cil. AVe may refer in particular to the following three 
cases— Balkishen Das v. Legge (1), Jhanda Singh v. 
Waliid-nd-din (2), and Narasingerji v. Parthasaradi Ra- 
Yanam Garu (3). It has been settled definitely that the 
test to be applied in such cases is the intention of the 
parties at the date of the transaction which has to, be 
construed and the decisions lay down the various matters

(1 ) (1899) 22 AU., U 9. (2) (1916) 3S All,, 570.
(3) (192̂ i) 47 Mad., 729.
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which may legitimately be considered by the courts in 
ordex to determine what the intention of the parties was. 

jagdeo I^^ention is a matter of fact and not of law, and wdiero, 
S in g h , as in the case now before us, botli courts find that the

parties stand in the relation of mortgagor and mortgagee., 
the finding is one of fact, namely, that on the date on 
which tlie parties entered into the transaction their inten­
tion was to constitute that relation between tliemselves.

If it be admitted, however, that the questio]i is not 
one of pure fact because the decision involves the cons­
truction of legal documents, the point remains whether 
any question of law is raised which can be deemed to be a 
substantial question. Obviously any question of law 
arising upon the interpretation of the documents consi­
dered in this case is not substantial in the sense of being 
a question of general interest ; it is of importance only 
to the present parties. But, in view of a recent decision 
of their Lordships, it is contended that a-question o f 
law, in order to be substantia], need not be a question 
of general interest: it luay still be substantial although 
it concerns only the parties to the litigation. And so- 
it is sought to be argued that we have here a question o f  
substance because, it is suggested, that the tests and 
principles of interpretation prescribed by the Privy 
Council have not been correctly applied to the facts.

We are not prepared to hold that for this reason the 
question of law between the parties here, assuming it to- 
arise at all, is a substantial question. It is not made tO' 
appear that the appeal, if allowed to proceed, could 
furnish an occasion for the discussion or enunciation o f  
any fresh legal principle. The matter has been agitated* 
time and again before their Lordships who have repeated­
ly laid down the laŵ  in the sense indicated above. Iw 
these circumstances we do not think that the application 
of well-defined legal principles to a particula.r set of facts-
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raises any question of law wliicli can fairly l)e descriiied
a,s substantial. î r.vrnup.A

K u r is i

The case does not, in our opinion, fulfil tlie require- 
nients of section 110 of tlie Code of Civil Procedure. s'ingh. 
Nor is if] a case wliicli we could certify as being otherwise 
fit for appeal to His Majesty.

dismiss the application with costs.
Ajrplicaricm dismissed.

Y O L . L . ]  ALLAHABAD SEBIES. 21,1

APPELLATE CIVIL.

Before Mr, Justice Sulaiman and Mr. Justice Banerji.

SA LIG  EAM  M ISIE  ( P i . a i n t i f f )  ®. LACHHM AN DAS 19.37 

( D e f e n d a n t ) . *  '?’•

Act No. IX  of 1S72 (Indian Contract Act) section 134— Princi­
pal and surety— Remedy of creditor against principal 
debtor alloioed to become t-inie-harred— Discharge of surety 
— Appeal— Operation of decree not suspended by the filing 
of an appeal.

If a creditor allows his remedy against the principal debtor 
to become barred by time, the legal cont'-equence of this is 
that the principal debtor is discharged within the meaning of 
section 134 of the Indian Contract Act, 1872, and the creditor 
can no longer proceed against the surety. Ilazari v. Chtinni 
Lai (1), Radhav, Kinloch (2) and Ranpt Singh v. Nanhat (3), 
referred to.

Held also that nnder the Indian law and procedure an 
original decree is not suspended by presentation of an appeal 
nor is its operation interrupted when the decree is one of dis­
missal, and the cause of action arises on the passing of the first 
court’s decree and is not suspended till that decree is finally 
affirmed on appeal. Juscurn Boid v. PirfMcIumd Lul Ghou- 
dhury (4), followed.

Appeal No. 463 of 1924, from a decree of Man Malian Sanya!, 
Su'bordinate Judge of Benares, dated the 19th of May, W24.

(1) (18S6) L L .R .. 8 All., 259. ' (31 (1889) LIj.B ., 11 A ll.,:310.
(3) (1902) 24 AIL, f)04. (4).(1918) I.Li.B., 46 Calc., 670.


