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1 9 2 5 But the mere fact that there was a civil liability does 
Bmpeeor necessarily absolve one from criminal liability. 
iNDAR When a receiver attaches property and entrusts it tO’ 
siHGH. person in the village, be does not purport to sell

it to him or dispose of it at that time. The receiver 
ina,y not even be in a position to know its true value. 
The intention of the parties is that the articles 
should be returned in specie or produced at the time- 
when the auction sale is to take place. The coven
ant that the accused would be liable to pay a certain 
amount is more by way of security than because the- 
property is transferred to him with liberty to dis
pose of it or withhold it. In  such cases it is the 
true intention of the parties which must be taken- 
into account. There can be no doubt that in this case 
it could never have been the intention of the receiver 
that the property attached should not be actually 
produced when the auction is to take place. I f  such 
property is not produced, the insolvent as well as the- 
creditors may suffer, for it cannot be known before
hand what actual price would be fetched at the sale. 

I divsmiss the application.
A f'plication dismissed'.. 

APPELLATE CIVIL.
1925 Before Mi\ Justice Boys and Mr. Justice Banerji,

December, gHTB NARAIN (PLAINTIFF) GAJADHAR AND OTHERS'
/  (D e f e n d a n t s) .*

Mortgage—T'liree documents executed one after another hef~ 
Ween the same 'parties-—Mashrnt-iil-rahn—HedGmfption—  
Mortgagor not entitled to Tedeern one without redeeming^

A mortg’agor sold bis eqiiity of Tedemption in  respecii of 
iliree mortg'ag'es to the son of the original mortgagee. The

Second Appeal No. 826 of 1983, from a decree of E. Berinet, Pistricfc ; 
JiKige of Agra, dated the IStli of February  ̂ 1923, cpiifirrning a decrQo of 
Abrtu! Hasan, Judge of tlie Oniirt of Small Causes, exercising the powp.r» 
of n Subordinate of Agra, dated tbe 2tid: of June, 1 9 2 1 / :
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msfirst mortgage was usufructnary mortgage for Rs. 500. The 
secoticl, which was for Es. 200, recited the first mortgage for Shib

Rs. oOO, and made redemption conditional on the discharge of 
the pecond loan also. The third, after reciting the total prior Gaj.tohab. 
flebt of Rs. 700, referred te a snbsequent mashmf-u'-rakn 
document for Es. 200, which was being taken back, and then  
s.iid that “Es. 99 were being taken in cash, and for this total 
Es. 299 the mortgagor was executing this fresh 
•m/ni docmnent.” It was further declared that the execute.iii;
'i'̂ Duld pay this Es. 299 before discharging the earlier debt and 
woukl pay up all interest before taking possession. The  
purchaser sued for redemption ; but of the first mortgage only.

Held  that the plaintiff ŵ as not entitled to redeem the 
first mortgage without also redeeming the other two. Bvit in 
the circumstances the Conrt allowed him to amend his plaint 
and ask for redemption of all three together. Ranjit Khan  
T. Rmndhan Singh (V), Brij Lai Singh v. Bhaiaani Singh (Q),
Har Prasad v. Ram Ghandar (3), referred to. Bhartu v. Dalip 
(4) and Kesar Kunwar v. Kashi Ram  (5), distinguished.

The suit was by one Shib Narain, who had pur
chased the rights of the mortgagor, for redemption 
of a usiifructuary mortgage, dated the 21st of May,
1864, made by Gorind Prasad in favour of Cliaiidhrr 
■Eehari'Lal.

This mortgage was for a sum of Es. 500 and’ 
was a.dmittedly a usufructuary mortgage.

I t  had been followed by a second mortgage o» 
i\ugust 14th, 1864, for Rs. 200 in favour of the 
same mortgagee. I t  recited the first mortgage for 
Es. 500 and further declared that the mortgagor 
should not be entitled to redeem without discharging 
the second loan also.

This wa,s again followed by a third mortgage on 
June Isty 1867, in favour of the same mortgagee.
I t  recited the prior total debt of Es. 700; it referred 
to a subsequent masliriit-nl-ralm document for

{].) (1909) T.L.E.*, 31. All., 482. f2) (1910) I,L .E ., 33 All.,
(8) (1921) I.L .B ., M All., 87. (4) (1906) 3 A.I .̂-T., 67‘2.

(191.5) LL.R., 37 All., R34.
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Shib we are no further concerned) and then said that
nabain gQ being taken in cash and for this total

Ŝajadhab. 299 the mortgagor was executing this fresh 
mashn/.t-td-rahn (the deed itself contains this des
cription) document; and it was further declared that 
the executant would pay this Rs. 299 first before dis
charging the earlier debt, and would pay up all 
interest before taking possession.

On the 23rd of August, 1880, an agreement was 
signed between one Baldeo, the father of Gajadhar, 
the principal defendant'respondent in this case, and 
€haudhri Behari Lai, the mortgagee abovenamed, in 
which Chaudhri Behari Lai is said to have recog
nized Baldeo as half owner in, at any rate, the first 
mortgage, and one of the questions we have to decide 
is whether this agreement recognized him as half 
owner of the second and third mortgages also. .

On the 6th of December, 1914, the heirs of 
'Oovind Prasad, the mortgagor, sold the equity of 
redemption to Shib ISTarain, the present plaintiff, 
who is the son of the deceased Chaudhri Behari Lai 
the mortgagee. The result of this transaction was 
that Shib Narain became the sole owner of half the 
property and owner of the equity of redemption in 
Tegard to Baldeo’s half.

On the 5th of December, 1919, Shib Narain filed 
this suit for redemption, in respect of the first mort
gage, of the half mortgaged to Baldeo. He alleged 
that he had deposited certain monies under section 83 
of the Transfer of Property A ct; that the defendant 
refused to withdraw the amount; and that now, on 
the other hand, there -^as due to him, Shib Narain, 
•a sum of Rs. 650; The defence was that the defend
ant Gajadhar, son of Baldeo, now deceased^ was also



1925entitled to a half sliare in tlie second and third mort
gages, and further that the first mortgage could not 
be redeemed without prior or at least simultaneous i-- 
discharge of the second and third. Both points 
were decided against the plaintifi by both courts and 
the suit was dismissed m

The plaintifi appealed.
Pandit Braj Nath Vyas and M.umh.\ Baleshyjari 

Prasad, for the appellant.
Pandit Vma Shankar Baj'pai and Minishi 

Narain Prasad Ashthana, for the respondents.
The judgement of the Court (Boys and Banerji,

JJ.) after setting forth the facts as above, thus con
tinued. :—

Three points arise for determination in th is
ease.

First, whether the defendant Gajadhar, son of 
Baldeo, is entitled under the agreement of the 23rd 
of August, 1880, to a half share only in the first 
mortgage, or also to a half share in the second and' 
tilird mortgages, ' ; : ■

The second question is, whether the defendant 
could insist upon the discharge of the second and’ 
third mortgages at the sa,me time as th e . redemption- 
of.the first usufructuary mortgage.

The third question is, if  it be held that the* 
plaintiff could only obtain redemption of the first 
mortgage on condition that he also discharged thC’ 
second and third, could he now be given a decree in 
respect of all three mortgage,s when he had only asked’ 
for redemption in  regard to the first.

W consider fii?st the agreement of 1880.
1'hat contains the words:— “ Girwi Id 70 bigha 4 
biswa ” , and later the words,— Hamaro tnmliaro' 
jo hissa ba?'ahar ka hai I t  is urged for the appeU 
laiit lhat the word qinvi ”  iudicates that thir=-
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___  acknowledgement of equal shares could refer only
smB to mortgages of the nature of a iisiifriictuary mort- 

gage could not refer to the second and third
.<̂AJAPHAE. ijiQrtgages. We see no justification for this restric

tion of the term, but we may add that even if that 
were a justifiable interpretation of the word, there is 
authority in the judgement of Mr. Justice B a nerji in 
Har Pramd y .  Ram, Chandar (1), for holding'that even 
the second and third mortgages in this case may be 
regarded as usufructuary mortgages. I t  is not, 
however, necessary to press that, for, as we have said, 
there is nothing in the word ginvi so far as we 
are aware, to restrict it to a, uBufructuary mortgage. 
'On the other hand, we think that the words "  gifwi 
hi were here only used as descriptive of all the 
mortgagee rights of the parties in the property specif 
fied, as distinguished from their vendee rights in 
other property referred to as ■ “ bainamah hi 
Further, for the appellant reliance was placed on an 
admission said to have been made by the defendant 
Ijajadhar in cross-examination that his right to 
possession was only based on the first usufructuary 
mortgage-deed. This would clearly not be sufficient 
to preclude him from maintaining that the three 
mortgages were really one. I t  is obvious that in one 
sense his claim for possession would be based on his 
first usufructuary mortgage. The statement was, 
moreover, brought out in cross-examination, but in 
ejamiiiation-in-chief he had already definitely assert
ed his claim to be based on all the three mortgages. 
We hold, therefore, that the defendant had in fact 
a half share in all three of the mortgages, arid we 
decide this question against the a.ppellant.

The second question is, can the defendant 
compel simultaneous redemption of the second arid

(1) ,(19211 T M ., :44 All., B7. :
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Gajadh ab .

third mortgages 1 The plaintiff appellant claims 
-that he cannot. I t  is urffed for him that he need not ^shib® ]>iAriAlN
redeem simultaneously the later mortgages, unless  ̂
they “ consolidated the old and the new transac
t i o n s I t  would seem that of this class of case 
there may be three types, where i t  is s^uggested (1) 
that the first mortgage cannot be redeemed unless the 
:second mortgage is first or simultaneously redeemed;
(2),, that the second mortgage cannot be redeemed 
unless the first mortgage is first or simultaneously 
redeemed, and (3) that neither the first nor the second 
■can be redeemed separately. The present case is 
alleged by the defendant to be of the first type, with 
this addition that there is a third mortgage which 
bears to the first two the same relation that the 
second bears to the first.

We will consider first whether the first mortgage 
•can be redeemed without redeeming the secoiid.

We have set out at the commencement of this 
judgement the terms of the deeds sufficiently for the 
present purpose.

In  support of his claim to redeem the first mort
gage alone, the appellant relies on B hirtu  v. Dalip 
(1) and Kesa?‘ Kunwar v. Kashi Ram (2). In  
Bliartii Y. Balij) (1), it is clear that the restrictive 

.agreement embodied in the later n^ortgage Avas mis- 
■read and the efiect of the particular decision was 
■explained away in the later decision by the same 
learned Judge in Brij Lai Singh Y .  Bhrmani Singh
(3), which we shall notice later when considering the 
cases that support the respondent. The other case,
Kemr Kiinwar Y .  Kashi Ram  (2), relied on for the 
appellant, helps him no more. In that case it was

<1) (1908] 3 <)72. f2) (1915) LL.B., 87 Ail., 634.
(3) fl91d) IL .K ., A]]., 6S1.
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1925 only held that (assuming that, if the second mort-
Shib gage was not time-barred, the defence would be a

naeain gQod one that it must be paid off before redeeming
a4j.4DHAR. £pg|- niortgage) where there was a jjrovision that 

the first mortgage should not be redeemed without 
paying off the second, and the second was in fact 
barred by limitation, the court could not possibly 
allow the defendant to rely on the condition as to 
first discharging the second mortgage and so in fact 
onable him to secure payment of a debt which he had 
allowed to become time-barred.

For the defendant respondent reliance was 
placed on Ranjit Khan v. Ramdlian Singh (1), Brij 
LaV Singh v. Bhawani Singh (2), and Har Prasad 
Y.  Ram Chandar (3). We are perfectly sativsfied that 
on the terms of the second mortgage it is governed 
by tli0 principles laid down in the three cases that 
we hp,ve quoted; that it is in the nature of an addi- 
tional mortgage hypothecating the property, and 
that, ,011 the principles laid down in those tliree case.';, 
the* plaintiff mortgagor was not entitled to redeem 
tlie first mortgage without at the t-̂ ame time dis- 
chai^ging the second.

The, case of, the third mortgage is even more 
clear. In that the expression wjishrut-ul-rahn'^ 
specifically occurs, and as regards this mortgage 
counsel for the appellant has not found it possible 
to' rfeist seriously the contention of the defendant 
that tliis’ third mortgage must be discharged before^
: or simultaneously with, redemption of th e ; first.

 ̂As to the third question it has . similarly ; not 
serioij^sly been coiitended that the plaintiff could 
«}btai]l redemption of the first mortgage and dis
charge the second and third on his prayer, ;as at;

(1) (1909) T.L.E., 31 AIL, 482 (2) (1910) I.Tj.R., S3 All, 651,
, (3) (1021) I. L.'e  , 44 All.:, S7, ^
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present framed, in wliicli the relief asked for lias 
only referred to the first mortgage. But it is urged 
on his behalf that we should allow him now, even a t _ v, 
this stage, to amend his plaint, and remand the case 
to the lower court for determination of the question 
as to how much is due on all three mortgages toge
ther. This course was permitted in Brij Lai Singh 
V. Bliciwani Singh (1), though it appears not to have 
been followed in the earlier case, Ranjit Khan v. 
Ramdhan Singh (2).

We think that such a prayer should not be too 
readily granted; that in view of the decisions to 
which we have referred, the law as interpreted by 
this Court, at any rate, should be well enough 
known. In  the present case, however, we are pre
pared to accede to the prayer. We have, therefore, 
given the appellant permission to amend the plaint 
so as to ask for relief as regards the second and third 
mortgages also, and, that amendment having been 
made, we remand this case to th^ court of first ins
tance through the lower appellate court under 
order 41, rule 25 with directions to take such further 
evidence as may be necessary, and to determine the 
amount that may be due by the plaintiff to the 
defendant on foot of all three mortgages. On return 
of the finding the usual ten days will be allowed for 
filing objections.

'On receipt of the finding, the appeal was 
allowed, and order passed decreeing the plaintiff'*s 
suit for redemption.!

allowed.
(1) (IftlO) JJj.B.,  32 All., 661. (2) (W09) SI AU.i


