
not disputed, no question of proprietary title arose for 
•decision by the partition officer. Tlie real dispute ivas Balwak-i' 
whether this right of holding in severalty should be ignor- 
■ed in the partition by invocation of section 125 of the 
Land Revenue Act, and that dispute did not raise a ques
tion of proprietary title.

W e, therefore, hold, but on a different ground, that 
the District Judge was right in holding that no appeal 
lay to him, and dismiss this appeal with costs.

Appeal dismissed.
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Before Mr. Justice Ashworth and Mr. Justice Iqbal Ahmad.
TCAMTA SIN G H  (D e f e n d a n t ) v. B H AG W AN  DAS a n d  1927 

ANOTHER ( P l a in t if f s ) a n d  RAJA SINGH a n d  o t h e h s  *
(D e f e n d a n t s )."^

•Civil Procedure Code, section 115; order XXII I , rule 1— 
Remsion— Order permitting withdraioal of suit with liberty 
to file fresh su^—Reasons not stated—Material irregu
larity.
l?or a court to invoke order X X III , rule 1, without giv

ing any reason amounts to a material irregularity in exercis
ing jurisdiction given to it by that rule. I f the court is of 
-opinion that an application to withdraw a suit with liberty 
to bring a fresh one should be granted, it must set forth its 
reasons for holding that it should be granted, clearly stating 
whether it is by reason of a formal defect or by reason of some 
'Other sufficient cause.

T h e  facts of this case suflicieiitly appear from the 
judgement of the Court.

Munshi iS/wm Prasad Sinha, for the applicant.
Munshi iifari6ans Sahai, for the opposite parties.
A s h w o r t h  and I q b a l  A h m a d , JJ. -This is an 

Application in revision against an order of the dVIunsif of

’̂ Givil Eevision. No, 105 of 1927.
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1927 Jaunpur allowing the non-apjjlicant to withdrew his suit 
' with liberty to bring a fresh suit. The order of the- 

Miinsif is iinpngiied before us on the ground that the- 
Munsil had no jurisdiction to permit the -withdrawal of' 
the suit with liberty to bring a fresh suit, unless and un-- 
til he had decided that there was a formal defect in the 
suit or some other sufiicient ground. The order of the- 
Munsif fails to mention the reason why he granted the- 
plaintiff permission to Avithdraw the suit with, liberty to> 
bring a fresh suit. It is permissible, however, in this 
circumstance to refer to the application of the non-appli
cant. In that application two grounds were set out. One 
was that tlie success of the suit depended upon proof o f  
a fact which could only be proved by production of a cer
tain cash book, whereas the applicant had only produced' 
a ledger. The second ground was that there were other 
persons who were necessary parties to the suit. It is- 
unnecessary to decide whether either of these facts would 
give the lower court jurisdiction. It is sufficient to say 
that, in our opinion, the permission as a mattei' of discre
tion should not have been allowed on the grounds stated. 
W e admit that if the lower court has eri’ed in the exercise 
of its discretion no application in revision would lie. ' 
But as the order of the lower court does not set forth the 
reasons for giving the permission, it is possible that the 
lower court considered that permission to withdraw^ with 
liberty to bring a fresh suit could be granted without any 
condition precedent rather than that it abused the discre
tion imposed on it by law  ̂ In any case we should hoJd 
that for a court to invoke order X X III, rule 1, without 
giving any reason amounts to a material irregularity in 
exercising jurisdiction given to the court by that rule. 
In the circumstances, we consider it necessary to set 
aside the order of the lower court and to direct the lower ' 
court to proceed wnth the case from the point where the 
plaintiff had put in the application now impugned. The-



lower court in.ust recoD.sider tliat application and. pass an __
iircler on it. If tlie court is of tlie ojjinioii that noi'witb- K.AM'rA 
standiBg the opinion expressed the application . ri"
siioiild be granted, it must set forth its reasoris foi; ho.l«h- 
ir>;7 that it should be granted, clearly stating vdietlier it 
is by reason of a formal defect or by reason of some other 
sufficient cause. I f the court rejects the application, it 
will still be open to the court to allow the plaintiff to add 
any necessary party and to produce any necessary eYi- 
dence, provided of course that the court gives reasons for 
allowing tliis and awards appropriate costs. This is not 
to be coiistnied to mean that the court Biiist allow parties 
to be added or evidence to be produced. W e are told that 
circiinistances exist, snch as th.e conclnsion. of the evi- 
deDce on both sides and the conclusion of arguments, 
which wonld mahe such an order iraproper. , It vidll he 
for the lower court to consider this aspect of the matter.

Yarious decisions of this court have been cited to 
us in the course of the hearing. W e do not consider it 
necessary to examine them in detail. They appear to ns 
merely to be authority for th e ‘proposition that provided 
a court finds that the suit must fail by reason of some 
formal defect or that there are other sufficient grounds 
for allowing the plaintiff to institute a fresh suit, then in 
revisioii the exercise of the discretioii of the-court cannot 
be questioned. In .a case like the present one, where the 
lower court has given no reasons, it will always be diffi
cult to decide whether tlie order o f the court is based on 
an assumption of jurisdiction not vested in it by law, 
namely, to allow the suit to he withdrawn without satis
fying the conditions of order X X III , rule 1, or whether 
it is based on the discretion allowed by the rule. In  such 
cases, then, the correct method seerns to be to hold tlia l 
the court has exercised its jurisdiction irregularly in faiy 
: ing to record its reasons lo r  exercising' that jurisdictioii.
At least ;this is the view which we tal̂ e in the preseni 

"' 'Case. '■
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The order of the lower court will, therefore, be set 
aside including the order requiring the plaintiff to pay 
the defendant full costs plus Es. 16. Those costs, if paid, 
should he refunded to the plaintiff. The defendant appli
cant will get the costs of this application.

Order set aside.

A P P E L L A T E  C IV IL .

Before Mr. Justice Sidaiman and Mr. Justice Banerji. 
NISAE HUSAIN atstd .another (Defendants) SUNDAE 

L A L  AND OTHERS (PlAINTIFFS) AND PEAEE L A L  
(Defendant)

Act No. IV  o/ 1882 {Transjer of Property Act), section 62—  
Mortgage— Lease executed hy 7nortgagor after ^passing of 
decree for sale— Lease voidable hy aiictian 'purchaser—  
“  Agricultural holding Procedure—No vested ijzterest
iri 'procedure.
Held (1) that a lease of complete specific kheioat numbers, 

with areas and Government revenue separately specified, and 
where the lessee is given power to cultivate the lands himself 
or to have them cultivated by other tenants, is a lease of an 
agricultm'al holding within the meaning of the Agra Tenancy 
Act, 1901;

(2) that a suit for a declaration that such a lease is invalid 
is not exclusively confined to a civil court and the revenue 
court has jurisdiction to declare it invalid;

(3) that where such a lease was executed after a decree 
for sale had been passed on a mortgage which comprised the 
property leased, the lease could not enure beyond the time 
when the mortgaged property was sold in execution of the 
decree, and could be avoided by the purchaser under section 52 
of the Transfer of Property Act;

(4) that enactments dealing with procedure have, an im
mediate effect and must, unless the contrary is expressed, 
apply to all actions, whether commenced before or after the 
passing of the Act.

* K r g t  A p p e a l  N o .  465, r i f  1 9 2 4 , f r o m  a  d e c re e  o f  P ,  C ,  M o g b a ,  S i^ b -  

o rd in a fc e  J u d g e  o f  M u z a f f a r n a g a r ,  d a t e d  t h e  3.1st o f  M a y ,  1 9 2 4 .


