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Novemher Before Mr. Justice Sukmnan and Mr. ‘Justice Mukerji.

PiADHA K ISIIE N  an d  o th er s  (P l a in t if f s ) p. KASHI 
NATH ( D ef e n d a n t ) . ®

4c/: No. X of 1873 {Indian Oaths Aet), sections 10 and 11—  
Agreement to abide by statement made by referee— State­
ment of referee not sufficient to decide the case— Re- 
exarymnation of referee.

There is nothing to prevent a peilson who has been 
appointed a referee under the provisions of the Indian Oaths 
Actj 1873, being recalled and re-examined, if it tarns out 
that his statement as originally recorded does not contain in­
formation sufiicie'nt for the disposal of the case. TJioyi 
Am/mM v. Suhharoya Mudali (1), and Mahabir Prasad Misr 
Y. MahadeoDat Mi sr (Qi), ref erred'to.

T h is  was an appeal from an order of remand in 
a suit the object of which was the closing of certain 
windows and other reliefs. When, the case came on 
for hearing, the parties agreed that it should be decid­
ed according to the evidence of one Babu Anand 
Prasad. Babu Anand Prasad was accordingly exa­
mined as a referee with the consent of the parties and 
he made certain statements. The learned Muiisif was 
of opinion that the evidence given by Babu Anand 
Prasad covered the whole controversy between the' 
parties and would justify a disposal of all the issues 
raised. He accordingly partially decreed the suit and’ 
partially dismissed it. The parties appealed and 
both the appeals were disposed of by a single judge­
ment of the learned Subordinate Judge. The learned 
Judge was of opinion that the statement of Babu 
Anand Prasad was not suificient for the disposal of 
the case and he remanded the suit to the court of first 
instance for disposal. He directed that the referee 
should be re-called and should be re-examined on all

* First Appeal No. 14 of 1925, from an order of Baj Beliari Lal>. 
Subordinate Judare of G-liay.ipnr, dated the 5th of December, 1924. 

fl) (1899) I.L.R., 22 Mad., 234. (2) {1891) I .L R ., 18 AH 386.
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1925the matters that were left in darkness owing to the 
referee not being questioned. He further said that if 
there were any points on which the referee could not 
throw any light, those points must be decided on ilm  
evidence adduced by the parties.

The plaintilfs appealed.
Munshi Kamla Kant Vernia and Pandit Amhika 

Prasad Pancley, for the appellants.
The respondent was not represented.
The judgement of M tjk er ji, J . ,  after setting 

forth the facts as above, thus continued :—
It has been argued before us that the statement of 

Babu Anand Prasad was enough for the disposal of 
the entire suit. I t  is not necessary for us to examine 
that statement in detail. I t  is sufficient to say that 
we agree with the court below that further light was 
necessary on the controversy between the parties.
That being so, the question is whether the' referee 
could be called again and examined.

The parties are agreed that if there be any point 
which cannot be disposed of according to the state­
ment of the referee, evidence may be led on those 
points by the parties. The main question for disposal 
in these cases is whether the referee can, as a matter 
of law, be re-called and re-questioned.

I t  appears to me that there is nothing in the 
Indian Oaths Act, 1873, which declares that a referee 
cannot be re-examined if all the points which would 
be necessary to be established are not put to him. It 
was argued on behalf of the plaintiffs that they had 
agreed to the examination of Babu Anand Prasad only 
at that particular moment when he was before the 
court and their agreement to rhide by his statement 
came to an end the moment the referee was examined



1626 Tlie learned counsel for tlie appellants has relied on 
eadha p̂cjc;e of Thoyi Ammal Subharoya MtidaM (1).

K i s h e k  “■ . * 1 • '
i«; As I-read that case, I  find therein: no aiitiionty tor

iten! the propositio.n whie.li the learned’ ooiiiisel for the
plaintiffs would have established. In that case it was 
said that the statement of the referee was not^suflicient 
for the disposa.l of the case a/iid. the court simply sâ id 
that the facts which remained unproved must be 
proved in the ordina.ry vfay. bv wa.y of evidence. I t  is 
not clear from the jndgement whether the referee was 
unable to throw further liglit on the case or whether 
he was not at all availa.ble or vvhetlier it wa,s possible to 
re-examine him and to obtain more iiiforma,tion from 
him, if he could ,«'ive it. That bein̂ s; the case, it can­
not be inferred from wb.at was stated by the Judges 
that the Court held that the referee could not be 
examined again. On the other hand, the dictum of 
the' learned Judges of this C^)urt .who decided the case 
of Mahahir Prasad Misr v. Mahadeo Dat Mtsr (2): 
would go to .show that they were of opinion that 
if the referee was still alive and available he could be 
examined again in the case of there a.rising a further 
necessity for elucidation of the matters in dispute.

There is nothing in the Indian Oaths Act which 
says that the reference to the referee comes to an end 
as soon, as the referee has been once examined. In  the 
case of reference to arbitration we know that an award 
(m.ay be referred back to the arbitrator for his decision 
if he leaves anything undecided. The same rule ongbt 
to be followed. For, as already stated, there is nothing 
ill the Indian Oaths Act to prevent the application of 
this rule. In the circumstances I  would dismiss both 
the appeals and uphold the order of remand.

SiTLATMAN, J .—I agree. The question whether a 
referee by whose statement the parties have agreed to

(1) (1899) T.L.E., 22 Mad., 981. (2) (1891) T.Ii.B., 18 A ll.,'386.
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abide can be re-examined if certain points were
omitted in liis statement, is apparently not covered by 
any direct a,utliority. The appellants’ learned vakil 
relies on the case of Thoyi A'mmal v. S'tihharoya hIte.
Mudali (1), where it was remarked ;— If  tlie matter 
stated affords siiiScient material for tlie decision of the , , .

 ̂ S u m m s n , . .
suit, a decree may be passed on the lacts thus conclu- J.
fiively proved. I f  the facts so proved are not sufficient
for the decision of the case, such further facta as are 
necessary must 1) p. 'proved in the ordinary ivay, by 
evidence adduced oii both sides. The facts proved by 
the special oath are, however, conclusively proved, and 
the further evidence must, in our opinion,-be limited 
to matters not proved by the oath.” On the other 
hand, the respondent’s vakil relies on a remark in the 
Judgement in MoJiahir Prasad Misr v. Mahadeo Dat 
Misr (2) ;— Although I  should always be strongly 
disinclined to assist a part}.̂  to an agreement under the 
Oaths Act in getting out of it, yet I  am bound to see 
that the object of the parties when they entered into .it 
has been satisfactorily accomplished by the depo'sition 
of the referee, and, if fchat object has not been accom­
plished, then that a further deijosiiion should he 
obtained or, if that is impossibles as is the case here, 
owing to the R aja’s death, that the question should be 
tried in the ordinary way h j  the court."’

• The examine,tion of both these ■ cases, - ho¥/ever, 
shows that both these remarks were obiter dicta and it 
was not necessary to decide the point.- In  the Madras 
case the referee vfas-the plaintiff himself .and he mig'ht 
have been expected to- be in a position to fill up the 
gaps. The learned Bistrict Judge, however, had re­
manded the case for a trial uovo and the Madras 
High Court merely decided that the statement of the 
plaintiff as the referee m^ust b^ regarded as conclusively

(1) (1899V 22 Mad., 28S (2) (1891) LL.E., 13 A ll, 8SG.
: (2B7).. : :
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1925 proving the facts deposed to by him and that fehe 
Eadha further eyidence should be confined to other matters.
K ibhen

V. Neither party apparently asked lor a re-examination
Nat™ of the referee and the point accordingly was not ex­

pressly decided.
In the Allahabad case the referee was dead, and no 

question of his re-examination arose.
It has been contended before us that once the oath 

was taken by the referee, the agreement was fully 
carried out and if either party is unwilling to accept 
as conclusive any further statement of the referee, 
such further statement should not be forced on him. 
But if this contention were to be accepted, the result 
would be that as soon as the referee has left the 
witness-box he cannot be recalled even by the trial 
■court though some material statement has been actiiden- 
tally omitted. I t  is impossible to accept this as the 
correct position under the Indian Oaths Act, I f  the 
trial court has power to recall a referee, there seems to 
be no good ground on principle why the same power 
should not be exercised by the appellate court if  it 
comes to the conclusion that his statenieiu. is not com­
plete and exhaustive.

Of course if a party were to show good ground 
why the referee should not be exani.ined again, the 
court may under special circumstances refuse to recall 
him in order to fill up gaps in his statement; as it is 
the duty of both parties to see that his statement com­
pletely covers all the points in dispute. In  this case, 
however, I  see no good ground w hj the referee should 
not be asked to clear up certain points left vague by 
him. ■

By t h e  C o u r t .—-Both these appeals are dismissed 
:and the order of remand is upheld with costs.

Af f ea l s  dismit<sed.


