
264: THE INDIAN LAW KEPORTS, ['VOL. X LY III.

1925 therefore, was perfectly correct and it is not open to 
qiiestion by way of revision.

I t  has been urged upon us th a t tlie order ^vasKISHAN ® \ 1 . n • T ,aNTAEAiN. passed very late and that it was liJveiy to trigiiten the 
intending purchasers. As may be guess'-vl, tlie sale 
proclamation was issued long before tlie ()th, oi: .Inly, 
for the 9th of July had a1rea,dy lieen fixed for s;t1e. 
If  it be a fact thait owing to tlie hite notifieation of 
the claim, any intending purcha.ser lias been frigh t
ened, not knowing clearly wh<it was the matter, it 
would be a matter for the Subordin;ite Judge to 
inquire in a proceeding, if any has been t-alven, under 
order XXI, rule 90, of the Code of Civil Procedure. 
That has nothing to do with the case before us, a,t 
present.

I  agree, therefore, tha,t the appeal should dis- 
I'j'iissed and there is ]io good ground for tr(^^a,tiug the 
appeal as a petition of revision.

By the Court :~Tlie a.ppeal is di.smissed with 
costs.

ApppdJ dhrnissi'f l.

liE v is io N A L  c tiim :tn a ,l .

1925 , Be/ore Mr. J u s iic e  D ala i and M r.
Novem ber,^  '

18. EMPEROR ?}. JAliAL-IJI)~I)IN/^
(Local) No. IV  of 1910 (United Pnmne/'H Act),
section 10C2)— Exche Comm-isa'ioncf—P'omcf of, ■ to dis
miss suhord/mate excise, officn— Gopemnent ‘of India 
Act, section 96B, (2)—Oowpetem'e /)/ LocaT Gfwern- 
merit to delegate powers— Snnetion to proRccntc,
T̂lie Local GovGrnnieiiit c'OBT])(''teiit io delpo'iitc to the 

Excise Commissio'ner its ])ower to (lisniiss an I5xcise TiiBpec- 
tor, and if the Commissioner, in Ihc f'xoivise ojv^icl) clel ĵxated
P n ll./ .'tn .
1 lulan, Sessions? Judge of Morarlabad, (liifod Hip fith r>f .ThIv, 1925.
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1926power, dismisses aji Inspector, such dismissal is not a dis
missal by the Goverument, but by the Commissioner, e m p e b o b  

Where, therefore, an Iii,spector, having been dismissed by 
the Commissioner, was thereafter prosecuted for having taken vm. 
an illegal gratification, it was held that the sanction of the 
Government was not a necessary preliminary to his trial. 
h i  fe Sheikh Ahdid Kadir Saheb (1)  ̂ disapproved. Emperor 
V .  Lala Khan Ghand (2), not applied.

Th is  was an application in revision from a con 
viction under section 161 of the Indian Penal 
Code, the sole ground being the absence of the preli
minary sanction of the Local Government which was 
alleged to be necessary to the trial. The facts of the 
■case, so far as they are necessary for the purposes o f  
this report, appear from the earlier portion of the 
judgement of the High Court.

Mr. R. F. BahadJmrji (with him Mr. Nehal 
'Chanel and Munshi Keclar Nath), for the applicant.

The Assistant Governinent Advocate (Dr.
Wahtillah) for the Crown.

D alal  and B o y s , J J  :“ -Jalal-iid-din, Excise 
Inspector of the Bijnor district, applied to the High 
Court in revision to have his conviction under sec
tion 161, Indian Penal Code, for taking an illegal 
gratification from a liquor contractor set aside. The 
learned Judge to whom the application was presented 
referred the matter to a Bench of two Judges and also 
issued notice to Jalal-ud-din to show cause why the 
sentence passed on him should, not be enhanced. The* 
applicant was sentenced by a magistrate of the 
Moradabad district, to whose court the case was trans
ferred from Bijnor, to simple imprisonment for one 
month and a fine of Rs. 500, with three months’ 
further simple imprisonmeut iii default.

{!) (1916) 83 Tndinn Cases, 648, (3) (1923) 73 Indian Cases, o23.



1925 ’['lie point rai.secl in revision was the prosecn.!.-
iiMPEEoii tioji of tiie applicant without the aaiictiun of the Local

Gov-eriiineiit was bad and. so the tria.l alioiiid be seii 
aside. Tlie applicant is an Excise :tuspector who was 
ap])oij]ted to liis post by tlve Lot'al Goveriiiisent in 
:I909. IJiHier section 197(1) of the Code of Criminal 
rruoediire tlie saiicfcioii of the Jjocai Govei’iinieiit is 
necessary for tlie prosecution of any pnljlit^ servjin^ 
wlio is not removable from liis officje savĉ  l:>y oi* "with, 
the sanction of the ]'.ocal (,'5over.uiivenl. or some 
higher aiitiiority. The apf.)li,c.;iiit was a,ppoiiited 
prior to the passing of tlic Il'nited Fro\'!iices Act IV 
of 1.910. Under section 10('2) of that A,ct tlie l.oc î! 
Government is given power by a notilication to 
appoint a.ii office:r referred to as the I.Lxcise Conimis- 
sioTi,er, vide cla,i.ise («'), and to (leleg’jt/ie i:,o tha.t olTk̂ er 
all or any of its y)owers iindei.’ I;1k! Act, except t;he 
power conferred, by section 40 oi’ the ,A,c,ti to ni;:ilve 
rules. In pursuance of sik̂ Ii ;ui(,iiority {iic! I’iOcal 
Govemnient issued a notiiicatioii iii].der sec'.tion 10(2) 
(/) of the ITiiited Provinces Excise Act mi l/he Stli. of 
September, 1924. It is adnritted that an Excise 
Commissioner has been didy fip]iointed. IJiider tlie 
notiicatioii No. 295/X III—110 of the 8tli of Septem
ber, 1924, {V. P. Gazette of the l?>th of September, 
1924, page 1249) the Locsxl ( lovei'iimeiit 1ms delep^ated 
to the Excise Commissioner, jiiiiong others, t;lie follow-' 

powers
‘ ‘  9 -  P o w e r  t o  a p p o h i f c  a l l  o C i i c e r s  o f  t h e  E x c i i B O  c 1 ( ; p a r t -  

i n e n t  b e l o w  t h e  r a n k  o f  A s s i s t a . n t  E x c i s e  O o i n m i H s i t n i e r :  

I ) r o v i d e d  t h a t  t h e  a p p o i n t m e n t  a n d  p r o m o t i o n ,  r e m o v a l  ■ o r  d i s 

m i s s a l  o f  E x c i s e  . I n s p e c t o r s  s h a l l  b e  R i i b j e e t  t o  t h o  g e n e r a l
o . o i v f c i ’o l  o f  t h e  L o c a l  6 - o v e r  n m e n i t .

- 1 0 .  P o w e r  t o  c e n s n r e ,  w i t h h o l d  p r o m o t i o n  f t ’ o m ,  

l a d u c e  t o  a  l o w e r  p o s t ,  s u s p e n d ,  r e m o v e  o r  d i s m i s s  a l l  o f f i e e r a  

o f  t h e ^ E x c i ^ e  d p p a r t m e n t  h e l o w  t h e  r a . n 1 r  o f  A , s a i s t a ; n t  E x r i s e  
C o m m i s s i o n e r / ’
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There is a proviso added to the powers that in 
case of dismissal, removal or reduction, the Excise Bmpeboh 
Coiiimissioiier shall follow the proceelure laid down jam-ijd. 
in I'iiie X IV  of the rules made by the Secretary, of 
State under section 96B(2) of the Governineiit 'of 
India Act. According to this notification the appli- 
caut., who is an excise officer below the rank of 
Assistant Excise Commissioner, may be dismissed by 
the Excise Commissioner. He is, .therefore, remov- 
able from his office by an autli.ority lower than that 
of the LiOcaJ. (jovernment an.d without tlie sa.nctio:j] of 
that (xoverninent.

The arguments advanced by the applicant’s 
learned coun.sel were directed to the following 
points ;—

(1) That the applicant having been appointed 
prior to the date of the notification, he could not be 
disBiissed by the Excise Commissioner.

(2) That the notiiication, in so far as it gave- 
power to the Excise Commissioner to dismiss the 
applicant, was ultra vires to that extent.

(3) That the authority of the Ex(3lse Commi-s- 
sioner was delegated,authority and even vsdien he dis
missed an excise officer it must be taken as if the- 
disraissal was really made by the Local Government 
through the agency of the Excise Commissioner.

The authority Wo. 10 of the notification quoted 
by us above makes it clear that the Excise Commis
sioner has been given power of dismissal of excise- 
officers below the rank of Asssistant Excise Commis
sioner appointed even prior to the date of the noti-' 
fication. In  our opinion, the applicant could be dis
missed by the Excise Commissioner.

By reference to various other notifications it would 
be shown that the notification, to the extent of tlie-.
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SLuthontj'No. 10 ^Nas not ultra vires. .U e fe re i io e  w a s  

emperob made to the Government of Indi;.i Act, section 90B(1), 
jaJi-ui)- wherein it is enacted tliat subject to the provisions 

of this Act and of rules made thereunder, every person 
m the Civil Service of the Crown in India iiolds office 
during His Majesty’s plea,sure . . . hut no person
in that service may be disiuisaed by a,:MY a.uthoi-ity sub
ordinate to that by 'whie]i ]ie was appointed . .
It was argued that the applicant, having been ap|)oint~ 
ed by authority of the Local (Toverinnent, ina;y Ttot l)e 
dismissed by any authority subordina,te t o  the l .o o a i  

Government, and if any rule is in?ide by tlie I.ocal 
Government to that effect, it would be contrary to t h e  

provisions of section 96B(1). The clause, however, 
begins with the words “ Subject to the provisions of 
this Act and of rules made thereunder.” Clause (2) 
of the same section ena,cts that “ the Secretary of 
State in Council may make :rules :i“or regula,ti:ng the 
classification of the Civil Servic'es in India,, the 
methods of their recruitment, their conditions of 
service, pay and allowances, and discipline and con
duct. Such rules may, to such extent arid in respect 
of such matters as may be prescri])ed. flelega,te the 
power of making rules to the Governor-Cieneral-in 
Council or to a Local Government, or authorize the 
Indian legislature or local legislatur-es to rnalc(̂  laws 
regulating the public services.”

Obviously tlie notification of tlie Loc*.a'I (govern
ment referred to above was made under the rules 
referred to in clause (2), The argument that such 
rules can be framed with respect to officers to be 
appointed in future cannot hold when we consider the 
proviso to section 96B{2) which safeguards the exist
ing or recurring rights only of persons appointed by 
the Secretary of State prior to the commencement of 
the Government of India Act, 1919. There would not
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192Dliave been such a proviso if it was intended that the 
•existing or roonrring rights of all public servants E.VPEBCR 
appointed prior to the commencement of the Act were Jaml-od- 
to be retained. In  the notification itself reference is 
made to rules made by the Secretary of State under 
section 96B(2) of the Act. The Secretary o f  f^tate  
for India has framed rules under section 96B(2) of 
the Government of India Act, 1919, regulating the 
classification of the civil services in India, their (-on- 
ditions of service, discipline and conduct. Those 
rules also provide for delegation of powers. They 
are published in the Gazette of India of the 21sfc of 
June, 1924, at p. 652 (No. F472/II— 2̂3). By rule 1 
the following classification is made o f officers o f the 
Local Government:—

J .  The All-India services,
2. The Provincial services,
3. The Subordinate services,
4. Officers holding special posts.

An Excise Inspector may come under class 2 or 3.
The definition of Provincial services given in rule I I I  
proves that he comes under class 3. The Prov inG ial 
services of every Local Government are detailed in  a  
schedule to the rules, and the schedule relating to the 
United Provinces includes an Assistant Excise Com
missioner and no ofiicer lower in rank in that depart
ment. The applicant, therefore, is a, member of the 
subordinate services, which are defined in rule IV 
as consisting of .all minor administrative, executive 
and ministerial posts to which appointments are made 
by the Local Government or by an authority subordi
nate to the Local Government. LTncfer rule XV, a 
Local Government is empowered to delegate to any 
subordinate authority, subject to such conditions, if 
any, as it may prescribe, any of the powers conferred 
by rule X II I  in  regard to officers of the subordinate



services. Proviso to this rule relates to an appeal' 
Empebob to the Local Government. Rule X II I  lays down 
jALAL-tjD- that without prejudice to the provision of any 

law for the time being in force, the Local Govern
ment may for good or sii;fficient reasons remove or 
dismiss any officer holding a post m  a . . . sub
ordinate service.” The Exci.se Act does not interfere- 
with the Local Government's power of removal or d is
missal; in fact, it gives such power and the power of 
delegation of authority over again. We a,re of' 
opinion, therefore, tb.at the authority No. 10 granted 
by the notification is not beyond the power of tbe 
I.ocal Government to grant.

■ Coming to the question of deleg;ation, once the 
Local Government has delegated its power, the autho
rity which actually removes the public servant from 
office is not the authority of the Local Govern nrent 
but the authority to whom the power is delegated. To' 
take an instance, the H o n ’b l e  C h i e f  J u s t i c e  -of this 
Court has been authorized and empowered under sec
tion 6 of the Letters Patent of this Court, by the- 
Crown acting in pursuance of an Act of Parliament,, 
to ft'ppoint officials of this Court a.nd to dismiss them. 
If  the argument of the applicant's learned counsel is 
to prevail/it may with equal cogency l?e argued that 
every official down to an orderly peon of this Court 
is appointed a,nd removed by the Crown through the 
agency of the C h i e f  J u s t ic e  and for his prosecution 
under section 161 the sanction of the Local Govern
ment would be necessary. We do not think that such’ 
an argument would be accepted. There is no mention 
made in section 197(1) of the Code of Criminal P ro 
cedure of any delegated authority. Obviously the 
intention was to simplify the law regarding sanction 
in the new Code of Criminal Procedure, and the circle 
of public servants for whose prosecution for bribery
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