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1923 Brlore Mr. Jtisticr Siildinuiii iind Mr. ■JriMliot' Mukiirji.
November,

MUHAMMAD ZAIiARIA (JoDGJ-y.MiiiNi'-DRBToi!;) v. K IBHAN  
NABAIN (Deokee-iioTiDur) and MTJHAIVIM'A,]') HA'F’T'Z
AND OTHERS (JUDriT?MF,NT-DKirrOPvF? )

Civil PrnceduTe Code, section  - 1 : 7  : order X X /, ruh: H ( ) — E xe­
cution of 'deerPS— Sale proolawmfion— Ordr.r directing 
notific.atinn of alleged inounthran.ee on propert.y to he sold 
— Appeal.

i S F o  a p p e a l  w i l l  l i e  f r o m  n n ,  o r d e r  p a s s e d  i n  o x ( ' ' c M < , i ( > n  p r o ­

ceedings, a t  t h e  i n s t a n c e  o l '  s t r a n g e r  t o  t h o s e  [ y r o c c e d i n ^ ; ^ ^ , ,  

d i r e c t i n g  t h e  n o t i f i c a t i o n  o f  s m  i d l e g e d  i i i c n i n b r j i n c e  o n  t h e  

p r o p e r t y  p r o c l a i m e d  f o r  B a l e .

T h is  w as an  a p p e a l from  an  o rd e r  p a s se d  in  
execution proceedings iri tlie  foTlowing' ci:r‘eiint- 
s ta n c e s :

A m ortgage decree for sale w as in execution and a 
proclamation of sale was p re p a re d  and issued in th e
first instance under order XXI, rule f>f>. The date 
for tiie sale was fixed a,s the 9th of July, 1925. 1’hree 
days before this date the respondent, Miiha,innia,d 
Hafiz, who was till then no party to the execution: 
proceedings, filed an application in the execntion 
court praying that a certain mortgage deed, dated the 
14th of September, 1910, in his fa.vour be notified 
An objection was raised on behalf of the Jndgement- 
debtor but the learned Subordinate Judge witliout 
deciding as to whether there ŵ as or was not any 
existing liability ordered that the notification asked 
for be issued-

The jiidgement-debtor appealed.
Pandit Gopi Nath Kunzru^ for the appellant

■* Firsi; Appeal No, 315 of 1Q2S, from a (1 i t of Tjflkshmi Farain 
Tandon, Subordinate Judge nf Agra, rlated the f fch c f Tuly, 1920.



Pandit Shiam Krishna Bar and Murishi Narain 
Prasad Asthana, for the respondents.

The judgement of S u la im a n , J., after setting v. 

forth the facts as above, thus proceeded : Nakain.
A preliminary objection has been taken that no 

appeal lies. I  am of opinion that this objection is 
well founded. Muhammad Hafiz was not a party to 
the execution proceedings. Neither the decree-holder 
nor the judgement-debtor admitted the validity of 
this prior mortgage. The contesting respondent inti­
mated to the court that this mortgage should be 
notified. The order passed by the court was obviously 
under order X X I, rule 66, with a view to include in 
the proclamation of sale an incumbranco on the 
property. The validity of the mortgage was not 
considered by the court or decided by it. Any 
order passed by the court under rule 66, directing 
the way in which a proclamation of sale should 
be drawn up on application made, is not made 
appealable under order X L III  of the Code. PrimA 
facie therefore no appeal would lie. The learned 
vakil for the appellant, however, has urged before 
us that inasmuch as this order was passed by 
an execution court and related to the execution 
of a decree it is appealable within the meaning 
of section 47, Section 47 must be read with section
2 and the effect of reading both the sections is not to- 
make every order passed by the execution court appeal- 
able, but only such orders appealable as determine the 
rights of the'parties to the execution with regard to 
all or any of the matters in controversy in suit. By 
this order neither the rights of the judgement-debtor 
hor of the decree-holder were determined by the exe­
cution court. No appeal therefore lies.

The learned vakil for the appellant has asked us 
to treat this appeal as an application in revision and 
interfere with the order.
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1925 Two ()l.).]ectioiis liave been raised. The first is 
Muhammad court ])eIow slioiild fiot lia,ve eiitertaiued a.ii

2 a k .\ r ia  . f. 1 s s tV. application xrom a person w.ho was no party to tlie
Sira, execution proceedings, and the second is tlia.t it was 

entertained at such a Jafce stage a,s to p ’̂ojndice the 
Maman The a,pplica.tion of the c o n t i n g

/. ’ respondent- wa,s ina.de by wa,y of a,n i.nt;im,a.tif>n i;(> tlie
court and the court was, irorler order X X I, rule 66, 
bound to show aJl incumbrances whi(!]i, 'priwd faeif^ 

'exivsted on the property wliich Avn,s ordered to be sold. 
I t  is, therefore, iiiipossihle to hold tha,t the court had 
no jurisdiction to talic note (tf an allê Ĝ ed claim. If  
the liotification merely informed tlie anetion pur­
chasers that there was a claim beitig' pot forwa.rd on 
behalf of Muhamnnid Hafiz on the liasis of this old 
mortgage, which claim, however, was not admitted by 
the decree-holder or tlie jtidg;ement~deh(,or, then there 
was no harm in tlie notification. On the other hand 
if the notification amounted t,o any mistatement or 
misrepresentation, that may be a good groimd. for 
setting aside the sale, under order XXT, ride 00, as 
it woidd then amoiint to a.n irregrilarity.

Similarly, the fact that this a.mendment w;5s made 
only a few days before the sale may be a .̂ r̂ouiul for 
setting aside the sale if the jnd,t»‘emeT]t-debtor succecfls 
in establishing that siibstiintial injury lias been caused 
in consequence of the L'lteness of the order. That, 
too. is a matter which can be disposed of in the pro- 
'ceedings under order X X I« rule 90.

It is to be noted that pending this appeal, the 
sale has actually taken place and any directions now
made with regard to making t lie liotification clear 
would be altogether useless and futile. I  am, there­
fore, of opinion that it ia impossible to interfere in
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revision at this stage. I  would therefore dismiss this 
appeal. Muhamab

_  , Z akaria

M cjk erji, J . ;— I  entirely agree that no appeal 
lies and that in the circumstances of this case I  am NAJtara. 
not prepared to entertain the appeal as a revision 
from the order of the learned Subordinate Judge 
dated the 6th of July, 192e5.

[A fter stating the facts, as above, the judge­
ment continued : ]

Now the question is whether an appeal is eiiter- 
tainable. As pointed out by my learned brother, it 
is not every question that arises between a decree- 
holder and a judgenient-debtor that is appealable.
In  order that it may be appealable, it must be a decree 
and must come in section 2 of the Code of Civil 
Procedure. Be that, however, as it may, in this 
particular case, the decree-holder and the jndgement- 
debtor were at one in attempting to defeat the claim 
of Muhammad Hafiz and others. I t is clear, there­
fore, that by no stretch of imagination can the case be 
brought within the purview of section 2 and section 
47 of the Code of Civil Procedure. No appeal, 
therefore, lies.

Coming to the question of revision I  fail to see 
what irregularity has the Judge committed. The 
Judge was bound, in the interest of intending pur­
chasers, to give them as much information as possible 
about the property which he was going to sell. I f  
Muhammad Hafiz and others had ^ fide claim, it 
did not matter wlietlier it wag going to succeed or 
going to fail. The Judge could not enter into that 
intricate question. He was, in my opinion, b07ind to 
tell the intending purchasers that there was mch ai. 
claim and that they might beware of it. The order.

VOL. X L V III ,]  ALLAHABAD S E R IE S . 2 0 3



264: THE INDIAN LAW KEPORTS, ['VOL. X LY III.

1925 therefore, was perfectly correct and it is not open to 
qiiestion by way of revision.

I t  has been urged upon us th a t tlie order ^vasKISHAN ® \ 1 . n • T ,aNTAEAiN. passed very late and that it was liJveiy to trigiiten the 
intending purchasers. As may be guess'-vl, tlie sale 
proclamation was issued long before tlie ()th, oi: .Inly, 
for the 9th of July had a1rea,dy lieen fixed for s;t1e. 
If  it be a fact thait owing to tlie hite notifieation of 
the claim, any intending purcha.ser lias been frigh t­
ened, not knowing clearly wh<it was the matter, it 
would be a matter for the Subordin;ite Judge to 
inquire in a proceeding, if any has been t-alven, under 
order XXI, rule 90, of the Code of Civil Procedure. 
That has nothing to do with the case before us, a,t 
present.

I  agree, therefore, tha,t the appeal should dis- 
I'j'iissed and there is ]io good ground for tr(^^a,tiug the 
appeal as a petition of revision.

By the Court :~Tlie a.ppeal is di.smissed with 
costs.

ApppdJ dhrnissi'f l.

liE v is io N A L  c tiim :tn a ,l .

1925 , Be/ore Mr. J u s iic e  D ala i and M r.
Novem ber,^  '

18. EMPEROR ?}. JAliAL-IJI)~I)IN/^
(Local) No. IV  of 1910 (United Pnmne/'H Act),
section 10C2)— Exche Comm-isa'ioncf—P'omcf of, ■ to dis­
miss suhord/mate excise, officn— Gopemnent ‘of India 
Act, section 96B, (2)—Oowpetem'e /)/ LocaT Gfwern- 
merit to delegate powers— Snnetion to proRccntc,
T̂lie Local GovGrnnieiiit c'OBT])(''teiit io delpo'iitc to the 

Excise Commissio'ner its ])ower to (lisniiss an I5xcise TiiBpec- 
tor, and if the Commissioner, in Ihc f'xoivise ojv^icl) clel ĵxated
P n ll./ .'tn .
1 lulan, Sessions? Judge of Morarlabad, (liifod Hip fith r>f .ThIv, 1925.


