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APPELLATE CIVIL.

Before Mr. Justice Sulaiman and My, Justice Mukerji.
MUHAMMAD ZAKARIA (JupaameNt-pearor) o, KISHAN

NARATN (Ducrum-notnnr) anp MUHAMMAD HATTZ

AND OTHHRS (JUDGUMENT-DERTORS).®
Civil Procedure Code, section &7 order XXI, rule 66— Fmpe-

cution of decree~—=Sale  proclamation—COrder  direclting

notification of alleged tnewmbrance on properlyy to be sold

—Appeal.

No appeal will lie from an ovder passed in exccution pro-
ceedings, at the nstance of u sfranger to those procecdings,
directing the notification of an alleged incombranee on the
property proclaimed for sale.

Tris was an appeal from an order passed in
execution proceedings i the  following  circum-
stances :

A mortgage decree for sale was in execution and &
proclamation of sale was prepared and issued in the
first instance under order XXT, rule 66. The date
for the sale was fixed as the 9th of July, 1925. Three
days before this date the respondent, Mwohammad
Hafiz, who was till then no party to the excention
proceedings, filed an application in the exeention
court praying that a certain mortgage deed dated the
14th of September, 1910, in hiz favour bhe notified
An objection was raised on behalf of the judgement-
debtor but the Tearned Suhordinate Judge without
deciding as to whether there was or was not any
existing liability ordered that the notification asked
for he issued.

The judgement-debtor appealed.

Pandit Gopz Nath meru for the appellant

“Fiesi AppmJ T\Tn 215 of 1‘72‘3 rmm a dvum f lm]\ﬁhnu Narnm
Tanden, Subordinate Judwe of Agra, dated the 6th of July, 1025,
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Pandit Shiam Krishna Der and Munshi Narain
Prasad A sthana, for the respondents.

The judgement of Suraiman, J., after setting
forth the facts as above, thus proceeded :

A preliminary objection has been taken that no
appeal lies. I am of opinion that this objection is
well founded. Muhammad Hafiz was not a party to
the execution proceedings. Neither the decree-holder
nor the judgement-debtor admitted the validity of
this prior mortgage. The contesting respondent inti-
mated to the court that this mortgage should be
-~ notified.  The order passed by the court was obviously
under order XXI, rule 66, with a view to include ia
the proclamation of sale an incumbrance on the
property. The validity of the mortgage was not
considered by the court or decided by it. Any
order passed by the court under rule 66, directing
the way in which a proclamation of sale should
he drawn up on application made, is not made
anpealable under order XTLIIT of the Code. Primd
jucie therefore no appeal would lie. The learned
vakil for the appellant, however, has urged before
us that inasmuch as this order was passed by
an execution conrt and related to the execution
of a decree it is appealable within the meaning
of section 47. Section 47 must he read with section
2 and the effect of reading both the sections is not to
make every order passed by the execution court appeal-
able, but only such orders appealable as determine the
rights of the -parties to the execution with regard to
all or any of the matters in controversy in suit. By
this order neither the rights of the judgement-debtor
nor of the decree-holder were determined by the exe-
cution court. No appeal therefore lies. -

The learned vakil for the appellant has asked us
to treat this appeal as an application in revision and
interfere with the order.
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Two objections have been raised. The first is

Mumsmuan that the court below should not have eotertained an

ZARAKIA
2,
KisHan
Naraw,

Sulgiman,
J.

application from a person who was no party to the
execubtion proceedings, and the second is that it was
entertained at such a late stage as to prejudice the
judgement-debtor. The application of the contesting
respondent was made by way of an infimation to the
court and the court was. tnder order X XTI, rule 66,
hound to show all incumbrances which primd facie

-existed on the property which was ardered to he sold.

It is, therefore, impossible to hold that the court had
no jurisdiction to take note of an alleged claim. Tf
the notification merely juformed the anction pur-
chasers that there was a claim being pot forward on
behalf of Muhammad Hafiz on the basis of this old
mortgage, which claim, however. was not admitted by

~ the decree-holder or the judeement-deblor, then there

was no harm in the notification.  On the other hand
if the notification amounted to any mistatement or
misrepresentation, that may be o good orvound for
setting aside the sale, under order XXT, rule 80, as
it would then amount to an irregularity.

Similarly, the fact that this amendment was made
only a few davs befare the sale may he a gvound for
qettmg aside the sale if the judgement-debtor sncceeds
in establishing that substantial injury has been caus-d
in consequence of the Tateness of the order. That.
too. ig a matter which can be disposed of in the pro-
ceedings under order XXT. rule 90.

It is to be moted that pending this appeal the
sale has actually taken place and any directions now
made with regard to making the notification clear

would be altogether useless and futile. T am, there-

fore, of opinion that it is impossible to interfere in
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revision at this stage. T would therefore dismiss this
appeal.

Muggri, J.:—I entirely agree that no appeal
lies and that in the circumstances of this case I am
not prepared to entertain the appeal as a revision
from the order of the learned Subordinate Judge
dated the 6th of July, 1925.

[After stating the facts, as above, the judge-
ment continued : |

Now the question is whether an appeal is euter-
tainable. As pointed out by my learned brother, it
is not every question that arises between a decree-
holder and a judgement-debtor that is appealable.
In order that it may be appealable, it must be a decree
and must come in section 2 of the Code of Civil
Procedure. Be that, however, as it may, in this
particular case, the decree-holder and the judgement-
debtor were at one in attempting to defeat the claim
of Muhammad Hafiz and others. It is clear, there-
fore, that by no stretch of imagination can the case be
hrought within the puvview of section 2 and section
47 of the Code of Civil Procedure. No appeal,
therefore, lies.

Coming to the question of revision I fail to see
what irregularity has the Judge committed. The
Judge was bound, in the interest of intending pur-
chasers, to give them ag much information as possible
about the property which he was going to sell. If
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Muhammad Hafiz and others had a boné fide claim, it

did not matter whether it was going to succeed or

going to fail. The Judge ceuld not enter inio that

intricate question. He was, in my opinion, bound to
tell the intending purchasers that there Wasauch a
claim and that they might beware of it. The order,
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_ 1% iherefore, was perfectly correct and it is not open to
Mumasnaad 7 e5t] of revision.
g question by way of revisic
? It has been urged upon us that the order was

KISHAN . .

Namni.  passed very late and that it was likely to frighten the
intending purchasers. As may he guessed, the sale
proclamation was issued long Fefore the 6th of July,
for the 9th of July had already heen fixed for sale.
If it be a fact that owing to the late notification of
the claim, any intending purchaser has been fright-
ened, not knowing clearly what was the matter, it
wonld be a matter for the Subordinate Judge to
inquire in a proceeding, if any has been taken, under
order XXTI, rule 90, of the Code of Civil Procedure.
That has nothing to do with the case before s, ab
present.

T agree, therefore, that the appeal should be dis-
missed and there is no good ground for treating the
appeal as a petition of revision.

By tae Courr:—The appeal is dismissed with
costs.

Appeal dismissed.

REVISTONAT, CRIMINAT.

1925 Before Mr. Justice Dalal and My, Justice Doys.
November, . N . ’
18. EMPEROR o. JALAL-UD-DIN.*
det (Local) No. IV of 1910 (I7uited Provinees Fweise Aet),
section 10(2—Tweise Connissioner—Power of, 1o dis-

miss subordinate excise  officer—(Government. of India

det, section 96B, (@—Competence of Tocal Govern-

ment to delegate powers—Sanetion to prosecute.

.The Local Government i competent ta delegate to the
:'[Exclse Commissioner its power to diswmiss an 1ixeise Tnspece-
Or, ar 3 e e . . et . .

. and if the Commi slonet, in the exercise of such deligated
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* Crimival Revision No. 409 of 1095, from an order of A b 2
.- ! . - ADD of 3025, fram an order of Al LD
Pallan, Sessions Judge of Moradabad, dated ile 6 of July, 1025, '



