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well might, to be dealt with in accordance with the ordi-
nary principles governing all cases where it is sought to
make the assets of a deccased person liable, merely putting
the propriety of applying those principles beyond doubt
by enacting in section 166 that the word ** lambardar
includes his heirs, ete.

A plaintiff can in a suit against the lambardar prove
negligence or misconduct with a view to getting a decree
against the lambardar personally, or in a suit against a
holder of assets of the lambardar can prove the negligence
or misconduct of the deceased lambardar in order to get
a decrec against the estate of the deceased lambardar in
the hands of such holder.

We think, therefore, that the plaintiff in this case
was entitled to a decree to the full amount of the jama-
bandi, but that that deeree should have been limited to
the assets of the deceased lambardar in the hands of the
defendants. The decree of the lower appellate court is
modified accordingly. Parties will bear their own costs
of the appeal.

Decree modified.

Bejore Justice Sir Cecil Walsh and Mr. Justice Banerji.

RAM PRASAD axp ormers (Drrenpants) ». MITHAN
LAT, (Pramwrier) anp SHYAM TATX AND  OTHERS
(DirpNDANTS).*

Act (Local) No. T1I of 1901 (United Provinces Land Revenue
Aet), sections 107 and 111-—Partition—Objections based
on adverse possession overruled as frivolous—Question of
proprictary itle—A ppeal.

In o suit for partition, whether a question of proprietary
title is raised or not depends on the exact objections raised by
an objector, and when an objector claims to be in possession

* Gecond Appeal No, 714 of 1925, from a decree of J. Allsop, District
Judge of Aligarh, dated the 10th.of January, 1928, confirming a decree of
M. Abdurrab, Assistant Collecior, first class of Aligarh, dated the 13th of
March, 1924, ' *
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of any particular plot of land by adverse possession, that
certainly raises a question of title.

Where an Assistant Collector rejected objections taken to
the partition, on the ground that they were, on the face of
them, frivolous, it was held, that he must he deemed to have
chosen to decide the question raised in the objections on the
merits, and therefore an appeal lay to the District Judge.

Ram Naruin v. Jagan Nath Prasad (1), and Bhagwan
Dut v. Brij Blhakan (2), tollowed. Nand Ram v. Brahm-
Ehayal (3), and Muhawmmad Nasar-ullah Khan v. Muhammad
Isheq Khan (4), referred to.

Tuts was an appeal by defendants in a partition ap-
plication filed by one Mithan Lal under section 107 of
the Land Revenue Act. Mithan Lal applied for perfect
partition of his share in the mahal. Notice of this appli-
cation wasg issued to all the recorded co-sharers in the
mahal, and the appellants filed objections to partition.
They claimed to be the separate and exclusive owners of
the portions of the mahal which they were in possession
of, on the ground that about 50 years ago, by a private
partition between the co-sharers, they had got the land,
and on the ground of adverse possession also. They plead-
ed that even the inhabited area Liad been separated by the
co-sharers and cach co-sharer was in possession of his
separate portion, and had built separate houses, but that
only one haveli and o roown were joint, and four cultivated
plots in the outlying land and several uncultivated
plots were also joint. The Assistant Collector, by his
order of the 12th of March, rejected these objections on
the ground that they were quite frivolous on the face of
them. The objectors appealed to the District Judge of
Aligarh, who rejected the appeal on the ground that no ap-
peal lay to him. In his judgement he stated as follows :—
““ T may say at once that in view of several rulings of the
Board of Revenue and of the Hon’ble High Court, it can
be said almost with certainty that the objections did in

(1) (1915) I.L.R., 88 All., 115, (2) (1928) 756 Indian Cases, 8068,
"(8) (1014) 22 Indian Cases, 949. (4) (l‘.)l(_)) LILTR., 92 All., 523,
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fact raise questions of proprietary rights, but it is also
clear that the learned Assistant Collector did not treat
hem as raising any such questions. He treated the ap-
plications as objections with regard to separate possession
ol land in which there was a joint proprietary right.”
The objectors thereupon appealed to the High Court.
Munshi Penna Lal, {or the appellants.
Babu Surendra Nath Gupta, for the respondents.

The judgement of the Court (Warsi and BANERIT,
JJ.), after stating the facts, thus continued : —

The objectors have come up in appeal before us and
Mr. Panna Lal, on behal{ of the appellants, has submit-
ted that the order of the Assistant Collector rejecting their
objection, whether on good, bad, or indifferent grounds,
was o decision of the question of title which had been rais-
ed by them, and that the learned District Judge ought to
have disposed of the appeal on the merits. The learned
vakil for the respondents has urged that the question
raised by the objectors does not amount to a question of
proprietary title, and in any event, upon the objection, the
partition officer will have to partition the mahal and allot
portions to each of the co-sharers, and therefore it is of no
moment whether the Assistant Collector did or did nut
decide that particular areas belonged to particular co-
sharers. He has relied on the case of Nand Ram v. Brahm
Khayal (1) and Muliammiad Nasar-ullah Khan v. Muham-
mad Ishag Khan (2), and has submitted that when a co-
sharer claims to be in possession of a particular plot of
land and claims that particular plot of land, it cannot be
said that any question of proprietary title has been raised;
and therefore no appeal lay to the District Judge.

‘Whether a question of proprietary title is raised or
not depends on the exact objections raised by an objector,

and when an objector claims to be in possession of any
(1) (1914) 22 Indian Cases, 949. (2 (1910) LL.R., 32 AlL, 523.
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_particular plot of land by adverse possession, that certain-

ly raises a question of title. 'Whether there is any force
in the objection raised is a different matter altogether.
We think that when an objection is raised as fo the pro-
prietary title there are three courses open to the Assistant
Collector, namely, (1) to decline to grant the application
for partition until the question in dispute has been deter-
mined by a competent court, (2) o require any party to
the case to institute a svit in the civil court, (3) to proceed
to inquire into the merits of the objection. In this case
when the learned Assistant Collector went on to say in
his order that the objection on the face ol it was frivolous,
we think that he must be deemed to hiave chosen to decide
the question raised in the objection on the merits. There-
fore an appeal lay to the learned District Judge. When
a question of proprietary title is decided by the revenue
court, or when that court directs a party to go to the civil
court to have his rights declarved, 16 is impossible to say
that no question of proprictary title has been raised. In
the case of Raem Narain v. Jagan Nath Prasad (1) a Beneh
of this Court held that when an Assistant Collector direct-
ed a party to have his right declared in a civil conrt upen
objections raised to the partition, a question of proprietary
right had been raised mn the case. 'We think that the case
of Bhagwan Dut v. Brij Bhukan (2) lays down the cor-
rect procedure to be followed in cases where objection to
partition is made before an Assigtant Collector. We are,
therefore, of opinion that this appeal must be allowed and
the case sent back to the learned District Judge of Aligarh
to decide the appeal of the appellant before him on the
merits. The question that the learned Judge will have
to consider upon the materials on the record is whether
there had been a previous partition and whether the par-
ties were in possession of their respective shares as own-
ers. Costs will abide the result.

. Appeal allowed.
1) 1915y I.I.R., 88 AlL., 115 (2) (1923) 75 Indian Cases, 868,



