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1925power to do so, and in the exercise of the revisional 
jurisdiction of this Court I hereby set aside the empeboe 
orders rejecting the appeals of the four persons men- mewa 
tioned above, and direct the learned Judge to re- 
hear the appeals after giving them an opportunity of 
appearing by counsel.

APPELLATE CIVIL.

B e f o r e  M r .  ^Justice Lindsay and M r .  Justice Kanlimya Lai. 192S 

NAEAIN DAS (P la in tiff)  v .  RAM CPI AN DAE and 
ANOTHER (Defendants)."^'

Givil Procedure Code, section 66; order XXI ,  rules 92 and 94 
—Execution of decree—Procedure apfropriate to exe
cution wrongly applied to a sale held by a recewer under 
the authority of the court— Suit against certified pur
chaser.
Neither section 66 nor order X X I of the Code of Ci’?il 

Procedore haye any application to a sale of partnership pro- 
perty in the hands of a receiver held by the receiver with the 
sanction of the courti at a time when there existed a prelimi
nary decree for dissolution of partnership, but no final decree 
had yet been made. Golam Hossein (Jamm Ariff v. Fatima 
Begu7n (1) jm d  Parvathammal. y . Ghokltrdinga Ghetty (2), 
referred to.

T he  facts of this case were as follows:—
In  a suit for dissolution of partnership and for 

the taking of accounts brought by one Ram Chandar, 
son of Kanhaiya Lai and his minor son Ragho Mai 
against Chhajju Mai and others, a receiver was 
appointed to take charge of the partnership property.
A  preliminary decree was then drawn up in 
the manner indicated by order XX, rule 15, of the 
Code of Civil Procedure declaring the rights of the 
parties and giving directions as to how the property

* First Appeal No. 234 of 1922, from a aecree of Hat Qovind Baijal, 
Subordinate Judge of Mtizaffarnagar at Meerut, dated tlie 27th of February,
1923. ■'

(1) (1910) 16 O.W.N., 89i, (2) (1917) 41 Mad., ^41,



was to be realized and admijiistered. After the pre- 
Naeain liiiiinarj decree had been passed the receiver brought 

it to the notice of the court that there were certain 
CmmAB. debts on which interest was running up, and that it 

might be ad.visable to sell some of tlic ],:>artiiership 
property and get rid of these debts. The court ac
cordingly authorized the receiver to sell whatever 
property he thought necessary for this ])urpose. Ac- 
cordingly the receiver sold, amongst otlier items, a 
shop situated in Mandavi Ghalla in the city of 
Meerut, and it was purchased by one E;im Chandar, 
son of Khem Chand. Tlie receiver ashed the court to 
confirm the sale, and, in a ])roceeding (hited the 7th 
of December, 1914, the court passed an order, pur
porting to be under order XXI, rule 92(1) of the 
Code of Civil Procedure, confrrming the sale in 
favour of Ram Ghaiirlar. son of Khem Chand. 
l^ater on, a certificate was issued under order XXI, 
rule 94, to Ram Chandar.

The present plaintiff, Ivala TSFarain I^al altas 
Ram Dayal, then sued for the ejectment of Ram 
Chandar, son of Kauhaiya Lai, The phaintiff assert
ed that the shop had been purcha,sed from the receiver 
by his own brother really ou his behalf, being the 
guardian of the plaintiff who wa,s tbeu minor. The 
defendant pleaded that the purchase by Bam 
Chandar, son of Khem Chand, had been made on his 
/'the defendant’s) behalf and insisted that this Ram 
Chandar should be made a, party to the suit, and this 
was done and the suit proceeded. The defence put 
forward was th a t~ a  sale certificate having issued to 
Ram Chandar, son of Khem Chand—the suit was 
barred by the provisions of section 66 of the Code of 
Civil Procedure. The court of first instance accept
ed this contention and therefore dismissed the plain
tiff's suit. The plaintiff appealed to the High Court, 
where the same point was raised.
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Babu Piari Lai Banerji, for the appellant. __
Babu Harendra Krishna M'likerji and Dr. nabam 

Surendra Nath Sen, for the respondents.
The judgement of the Court ( L i n d s a y  and 

K a n h a i y a  L a l , JJ.,)., after stating the facts as 
above, thus continued :—

We have it, therefore, that the sale to Rani 
Chandar, son of Kliem Chand, defendant No. 2 in 
this suit, was a sale by a receiver which took place in 
the circumstances to which we have referred, and 
we do not see how it is possible to apply the [ji'ovi- 
sions of order X X I to a sale of this kind. There 
certainly was no sale in execution of a decree, and it 
seems to us that section 66 of the Code refers to a 
case where there has been a sale in execution of 
a decree. P art I I  of the Code of Civil Procedure, in 
which section 66 is to be found, relates to execution 
and order X X I also relates to the execution of decrees 
and orders.

I t  has been argued before us that we ought to 
treat this sale as having been made in the execution 
of a decree because it  was made under directions 
which were contained in the preliminary decree.
We do not, however, think that that argument is 
sustainable. A preliminary decree is not capable of 
execution. Further, we do not see how it is possible 
to describe this sale as being a sale in execution either 
of a decree or order. I t  is not, as we have said, a 
sale in execution of a decree nor is it a sale in pursu
ance of an “ order ” as defined in section 2(14) of the 
Code of Civil Procedure. "  Order ” means the 
formal expression of any decision of a civil court 
which is not a decree, but when the Subordinate 
Judge, in the course of the proceedings in suit 
No. 485 of 1911, gave authority to the receiver to sell 
the property, he was not issuing any order in this

VOL, X L V III.] ALLAHABAD SEKIES. 21 1



1925 sense. He was not deciding anything between the
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Nasain parlies to the case. He was simply giving a direc-
tion to the receiver to dispt^se of the property for the 

Eam benefit of all the pa,rties to the suit. We are satis-
Gh a t̂dab. 1 1 - 1  • -1fled, therefore, that this sale •was not t;arried out in' 

piirsua^nce of any decjx ê or order as defijied above. 
The learned counsel for the appellant has referred us 
to a case which seems to be in. point, Golam ossein 
Cassim A riff v. Faf/mia Begum (1). The learned 
Judge in that case pointed, out that a sale by a 
receiver v?as not a sale by the c'oiirt but a sale under 
the court and that in such cases the court does not 
grant a sale certificate nor does it confirm the sale. 
The learned Judge differed ivom t]:ie ])i‘evious decision 
of a single Judge of the s;ime cioui't to Ix? found in 
Minatoon/mssa Bihee v. KhMoomiessa B'ihee (2). We 
may also refer to another c;:ise to be found in 
Parmthammial v. Clwkkalirhgti Chetty (3), whicli 
supports the a,rgui:nei:it of tht‘. learned counsel 
for the appellant. 1.11ere it was held tluit a,n order 
under section 34 of tlie (luardians and Wards Act 
directing .a guardian to pay a. sum of money out of 
his ward's estate for the marriage expenses of a 
person dependent on his ward is neither a decree nt)i‘ 
an order executable as a decree under the Code of 
Civil Procedure. The learried Judges referred to the 
definition of the term order in section 2(14) of 
the Code of Civil Procedure.

We hold, therefore, tliat in the present suit the 
defence ca,nnot be put forwai'd that the sale certificate 
which was issued to Ram Chandar, defendant No. 2, 
is a bar to the maintenance of the present suit. The 
fact is that had the proper procedure been ol)served 
there would neither have been an order confirming 
the sale nor any certifica,te issued under the provisions

(1) (1910) 16 O.W.N., 394. (2) flH'M) I.L.K., 21 Calc., 479.
(8) (1917) I.L .E ., 41 Mad., 941.



of order X X I, rule 94. The procedure which was 
adopted was out of order. We, therefore, allow the 
appeal, set aside the decree of the court below and 
send the case back to the Subordinate Judge of cmmAB 
Muzaffarnagar for disposal on the merits. Costs 
here and hitherto will abide the result.

Appeal allowed.
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APPELLATE CIVIL.

Before Mr. Justice Lindsay and M,r. Justice Sulainmn.
B A K H T A W A R  ( D e f e n d a n t )  v .  S U N D A R  L A L  a n d  J u l y , ' 2 1 .

OTHERS (P l a in t if f s ).'* ™*™'

Act No. X VI of 1908 {Indian Registration Act), seotion 17(5)
— Registration— Document in form of a 'petition to a 
court reciting: the fact of a previous family settlement.
Held  that a doc ament, in the form of a petition to a 

liourt of revenue which recited that the parties had already 
composed their differences and that the property in rei:pect 
of which imitation of names was sought should be entered in 
the names of the parties in certain specified proportionSs but 
which did not purport to transfer any property from one 
party to the other aior to create any fresh title, was not a 
document whicli required to be registered. Satrohan Lai v. 
Nageshwar Prasad (1) and Balcleo Singh Udal Singh (2V,
referred to.

The facts of this case were as follows :—D, a 
Hindu, died leaving his widow S, who succeeded to Ms 
property, and his daughter K. A fter the death of S,
B applied in the revenue court for mutation of names, 
claiming as grandson of brother and also as adop
ted son of D . This claim was opposed by the daughter 
K. The contestants eventually compromised their

Second Appeal No. 1528 of 1923, from a decree of P. C. Wowdeii, 
District! Judge of Meerut, dated the 28tli of September, IU‘23, confirming a 
decree of Eaj Eajestwari Bahai, Subordinate Judge of Meentt, duted the 
17th of February, 1923.

(1> (1916) 19 Ondh Cases, 75. (2) {1930) 4B Ail., 1.


