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case should be placed before the Buies Coniinitiee witli 
a view to the amendment of the rule.

B y  t h e  C o u r t .-— The questions formulated by the 
District Judge in this reference were :—

(1) Can a judgement-debtor make an application 
under order XXI, rule 89?

Our answer to this question is—Yes.
(2) Can a purchaser from a judgement-debtor 

subsequent to the date of the sale apply under this 
rule ?

Our answer to this is—No.
Let these answers be returned to the District 

Judge together with copies of our orders.
Reference answer ad.
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REVISIONAL CIVIL.

Before Mr. Justice Sulairiian and Mr. Justice Daniels. 
A H M A .D  HIISATN (D e f e n d a n t )  v . H A B D A Y A L

( P l a in t if f ) .*
Civil Procedure Code, order IX , rule 13— Suit dismissed for 

default— Cnnditional order restoring suit on payment of 
costs.
An order restoring a case dismissed for default on condi­

tion of tlie payment of a reasonable amount of costs to the 
opposite party within a time fixed by the order is not 
illegal order, bnt, on the contrary, is an order contemplated 
by order IX , rnle 1.3, of the Code of Civil Procedure.-- 
nath Sahd y .  Kanita Prasad Upadhya (1) and Nand Lai 
Kishori (2), referred to.

T h e  facts of this ease, so far as they are neces­
sary for the purposes of this report, appear from 
the judgement of the Court.

Babu i . P. BagcM, for the nppiicant.
Pandit Uma Shanko/r Bafpai, for the opposite 

.party.;
* Civil Eeviaion No. 50 of L9i25.

(i) (1914) 86 AU., 77. (2) (1914) 12 A.L.J., 1270.
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SuLAiMAN and D a n i e l s , J J .  .Tin’s is an
Ahmad application in revision under the following circiim-

stances. A suit was decreed pirtv, a,gainst the
hae!1yal. applicant on the 29tli of April, 1924. On the 26th

of Jmly, the Subordinate Judge set asi.de tlie ex
parte decree on condition of the defendant payi;ng 
the plaintifi Rs. 40 as costs by the 28th of July. 
The defendant did not at th,e time malve any oi)jcc~ 
tion that the time allowed was too short. On the 
28th of July the defendant, liaving failed to deposit 
the money, applied for ten days’ further time, whicli 
was refused. An appeal. f:rom tliis order 'was dis­
missed by the learned District Judge. I t a,f)|,)ears 
to us that because the learned Siibordi.uate Judge in 
the exercise of his discretio,r.i considered that the 
defendant was not en.titl.ed to iui exi.ension of time 
for payment of the money, this does not amount 
either to a failure to exercise jurisdiction or to a 
material i.rregularity in the exercise of ,jurisdic3tion 
against which a revision can ],i.e. The applicant 
has drawn our attention to a- decision in. Jam/rnath 
Sahi V. Kamta Prasad Upadhya (1) in which the 
opinion was expressed that a, co:nditi.on.a,l order was 
not a proper form. in. which to pass the order, and 
that an order should first be made directing pay­
ment of the money by a certain ti,me' and then a 
separate order passed restoring or declining to 
restore the suit accordi,ng as the ?non.ey hOid l3e(in 
paid or not. The real question in that case was as 
to the order from, which an appeal lay, and. it was 
held that the final order dismissing the suit or refus­
ing to restore the suit was the one from which an 
appeal could be filed. In a later case, Nand Lai v. 
Kishori (2) to which one of the same lea,rned Judges 
was a party, some doubt appeaxs to have been felt

(1) (19U) I.L.R., 36 AIL, 77. (2) (19:14) 12 A.L.J., 1270.



as to the correctness of the earlier ruling. How- 
ever that may be, to prevent any misapprehension we ah«ao 
wish to lay down definitely that an order reotoring ehan 
a case dismissed for default on condition of the ^aubayal. 
payment of a reasonable amount of costs to the 
opposite party within a time fixed by the order is 
not an illegal order, but, on the contrary, is an order 
contemplated by order IX, rule 13,, of the Code of 
Civil Procedure. This application has no force, 
and we dismiss it with costs.

Applicdition dismissed.
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APPELLATE CIVIL.

Before Mf. Justice Sulamian and Mr. Justice Daniels. 3̂ 925
D I P  PPv^A'KASH A N D  O T H E R S  ( O b j e c t o e s )  v.  B O H E A  25.
D W A R K A  P E A S A D  and  a n o t h e r  (D e c r e b -h o l d e r s .)*

Gi'oil Procedure Code, section l l~ E ,e s  judicata—-Execution 
of decree— Principle of res judicata hoi€ far a'ppUcaMe to 
proceedings in execution.
Although neither section 11 of the Code o f' Civil Pro­

cedure Bor any of its explanations can in terms apply to pro­
ceedings in execution, because the question arises in the same 
suit and not in a second suit, yet where a point has been 
either expressly or by necessary implication decided in the 
execution department that decision binds the parties in ali 
subsequent proceedings. Ram Kwpal v. Rup Kuari (1),
Mangul Pershad Dichit v. Grija Kant Lahiri (2), Eflja of 
Ramnad  v. Velusami Tevar (3), Dwarka Das v. M'whammad 
Ashfaq-ullah (4:), KaMan Singh v. Jagan Prasad (6) u id  ^heo  
Mangal v. Musammat Hidsa (6), referred to.

T h e  facts of this case were as follows:
The plaintiffs obtained a decree from the appel­

late court on the 15th of December, 1920, orderihg
* Second Appeal No. 1844 ot 1924, from a decree of Raj Eajesli'war 

Saliai, Third Additional Subordinate Judge of Aligarh, dated :1ihe 25tJj of 
Septeiiiber, 1924, reversing a decree of Jagdishwar Natli Eaul, Miinsif of 
Hathras, dated the 81st of March, 1924.

(1) (1883) 6 All., 269. (2) (1881) 8 Gale., 51.
(8) (W20) L.B., 48 LA., 45. (4) (1924) LI/.R., 47 All., 86.
(5) (1914) I.L.W,, 37 AIL, 889.: (6) (I92I) LT-.R., 44 AIL, l59.


