
These latter are, therefore, entitled to 8/9ths of the pro- imv 
perty sold under the deed of the 9th of AuguBt, 1923, on 
payment of 8/9ths of the sale consideration. The appeal 
is accordingly dismissed with costs.

Appeal dismissed.
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Before Mr. Justice Iqbal Ahmad and Mr. Justice KendaTi
SUBHAN A L I (D e fe n d a n t)  v.  CHITTIT an d a n o t h e r  

( P l a i n t i f f s ) / "

A ct No. VLII of 1890 {Guardians and Wards A ct), section 29-
Grua.rdian and ■minor— Sanction of court to sale of 
minor’s property— Condition subsequent imposed on guar
dian— Effect of guardian’'s failure to comply.
A District Judge, while granting permission to a certified 

guardian of a minor to transfer the minor’s property, can 
impose conditions on the guardian; but a distinction must be 
drawn between a condition precedent and a condition subse
quent imposed on the guardian. The only duty cast upon the 
transferee by law is that he must satisfy himself that the order 
sanctioning the transfer has been strictly cornphed with by 
the guardian up to the time of the execution of the deed of 
transfer and that no conditions precedent imposed by the order 
have been violated. If by the order sanctioning the transfer, 
the guardian and not the transferee is directed to do certain 
■acts after the execution of the deed of transfer, the failure of 
the guardian to comply with that direction cannot affect the 
Talidity of the transfer. Dyam, Khan v. Sarat Chandra De 
(1) and Kimja Mai v. Gauri Shanker (2), referred to. Sri 
Thakiir Kishori Ramanji Maharaj Duley Ram (3), distin
guished.

T he  facts of this case are fnlly stated in the judge
ment of the Conrt.

Munshi N arain Prasad A sh th m a , for the appellant. 
Babii P iari J^al Banerji, for the respondents.
*Sec;ond Appeal No. 533 of 1925, from a decree of A. G-. P. iPnllan, 

District Judge of Agra, dated the 16fh of December, 1924, confiriTiing ; a 
decree of AlaMi Mnrari, Subordinate Judge of Agra, dated the 23rd of 

■January,. 1924. ■;
(1) (1916) 26 C:W .N ., 218. ' :: (2) (1905): 3 : A 'Ij.J., 30. '

(3) (1924) 2 2 /A X .J ., : 155-:' ' ;



™  I qbal A pimad and K endall, JJ. :— This is a defen-
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suBHAN ali dant’s appeal and arises out of a suit brought by two minoi*
ohitto. plaintiffs for a declaration that a sale-deed, dated the ‘25th

of July, 1916, executed by their mother, Musanimat Kelo, 
who was appointed their guardian by the District Judge ̂ 
in favour of the defendant appellant, was null and void 
and was ineffectual to affect adversely their title to the 
house conveyed by that sale-deed. The plaintilfs alleged 
that there ŵ as no legal necessity for the transfer made by 
their mother, and that the sale by her was made without 
the permission of the District Judge and as such was 
voidable at their option. It was also alleged iu the plaint 
that the sale-deed was not read over and explained to 
Musammat Kelo nor did she understand the nature of the 
transaction, and though this allegation of the plaintilfs 
was denied in the written statement, no issue was framed 
on the point by the trial court, and there is no discussion 
about this point in tlie judgements of the courts below and, 
as such, it is permissible to presume that the plaintilfs 
did not attack the validity of the sale-deed on this ground 
in either of the courts below.

The defence to the suit was tliat the sale-deed in dis
pute was executed by Musammat Ivelo for valid necessity 
with the previous permission of tlie District Judge, and 
the plaintiffs were not entitled to avoid the same.

Both the courts below have field that tlie sale-deed 
must be taken to have been executed without the per
mission of the District Judge and is, therefore, voidable at 
the instance of the minor plaintiffs; but inasmucli as it 
was proved that a sum of Es. 594 out of the sale consider
ation was taken for the benefit of tbe minors, the plain
tiffs ŵ ere entitled to a decree declaring the invalidity of tlie 
sale-deed subject to tlie payment of Es. 594 to the 
defendant.



It is common ground that on tlie 8th of April, 1916, 
Musammat Kelo applied to the District Judge for permis- subham am 
sion to sell a house belonging to the plaintiffs in order ommj. 
to pay certain debts, and the District Judge, because of 
certain mistakes in the draft of the proposed sale-deed 
which was filed along with the application for permission 
to sell the house, rejected the application with liberty to 
the applicant (the plaintiffs’ mother) to file a fresh appli
cation. On a second application being filed, the District 
Judge, on the 15th of July, 1916, granted permission to 
Musammat Kelo to sell the house for Bs. 925 and passed 
the following order :— “  Permission is granted as prayed 
on condition that proof of payment of the decretal debt 
be filed.”  On the 25th of July, 1916, the house was sold 
to the defendant for Bs. 925, out of which Bs. 50 had been 
paid by the defendant to Musammat Kelo prior to the exe
cution of the sale-deed and Bs. 875 were paid before the 
Sub-Begistrar. Musammat Kelo paid the debts for the 
discharge of which the sale had been sanctioned by the 
District Judge, but clid not file proof of the payment of the 
debts, as enjoined by the order, dated the 15th of July,
1916, and the District Judge, on the 5th of August, 1916, 
without issuing any notice either to Musammat Kelo or to 
the defendant appellant, revoked the sanction given by 
him on the 15th of July, 1916.

Thereafter, on the 1st of September, 1916, Musam
mat Kelo filed an application for cancellation of the order 
revoking the permission to sell the house given by the 
District Judge, and along with the application, filed 
receipts in proof of payment of debts, but the learned Dis
trict Judge rejected the application on the 9th of Septem
ber, 1916. It does not clearly appear whether or not the 
defendant appellant succeeded in getting possessioni of th e ; 
house sold to hina.
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The suit giving rise to the present appeal was filed 
Bubhan ali about seven years after the execution of the sale-cleed in 

chittu. favour of the defendant, viz., on the 16th of July, 1923.
Both the courts below were of opinion that the per

mission granted to the guardian by the District Judge 
was a “  conditional sanction ”  and the condition not 
having been complied with, the sale-deed was voidable at 
the instance of the minor plaintiffs. We are unable to 
agree with the view taken by the courts below.

It is true that a District Judge, wliile grn-nting per
mission to a certified guardian of a minor to transfer the 
minor’s property, can impose conditions on tlie guardian, 
but a distinction must be drawn between a condition pre
cedent and a condition subsequent imposed by the District 
Judge on the guardian. Non-compliance with a condi
tion precedent will vitiate a transfer made by the guar
dian. But the same cannot be the effect of non-com
pliance with a condition subsequent, unless there is some
thing in the order, granting permission to transfer the 
minor’ s property, casting an obligation on the transferee 
of that property to do some act subsequent to the execution 
of the deed of transfer in his favour. The only duty cast 
upon the transferee by law is that he must satisfy Inmself 
that the order sanctioning the transfer has been strictly 
complied with by the guardian up to the time of the exe
cution of the deed of ̂ transfer, and that no conditions pre
cedent imposed by the order have been violated. If tlie 
conditions precedent have been complied with by the 
transferee in conformity with the permission granted by 
the District Judge, a good title will pass to the transferee, 
and the failure of the guardian to comply with the subse- 
quent conditions cannot divest the title already vested in 
the transferee by the transfer. If by the order sanction- 
ing the transfer, the guardian and not the transferee is 
directed to do certain acts after the execution of tlie deed 
of transfer, the failure of the guardian to comply with that
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direction cannoti aii’ect tiie validity of the transfer. The
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Yiew that we take is in consonance with the view taken in suchan au 
the case of Dyani Khan v. Sarat Chandra De (1) and with c h i t t u .  

the view taken by R ich ards , J., in the ease of Kunja Mai 
V. Gauri Shankar (2). In the case last mentioned 
Eanerji, J., took a view opposed to the view taken by 
B ich ards, J. But it appears that the transferee in that 
case had not complied with the permission granted by the 
District Judge directing him to pay the full consideration 
for the transfer and had retained a substantial portion of 
the consideration in his own hands. It does not appear 
from the judgement of Banerji, J., whether he regarded 
the condition imposed by the District Judge in that parti
cular case as a condition precedent or a condition sub
sequent to the execution of the sale-deed-

The courts below have also relied on the case of Sri 
Thakur Kishori Ramanji Maharaj v. Duley Ram (3). It 
was pointed out in that case that the decision in that case 
was confined to the facts of that particular case, and the 
learned Judges who decided that case refrained from 
“  entering into the question whether in all cases revoca
tion of the sanction will affect or not a transfer made pre
viously to the revocation.”  Moreover, in that case a 
much larger property than was sanctioned to be sold by 
the District Judge was sold by the guardian. It appears' 
to us that the view that we are taking is not in conflict 
with the view taken in the case of Sri Thakur Kishori 
Ramanji MaJiaraj. In the present case we are unable to 
hold that the condition that ŵ as imposed by the District 
Judge and was not complied with by the guardian was a 
condition precedent, and not a condition subsequent.
The condition that the District Judge imposed was that 
proof of payment of the debts should be submitted to him. 
Obviously the debts could only be paid by the considera
tion for the sale-deed, and that consideration could only

(1) (1916) 26 C.W .N ., iJlB. (2) (1910) 3 A.L.J., 30.
(3) (1924) 23 155.
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__come into the liands of tlie guardian by executing the sale-
?UBH\N ali deed in favour of the defendant. It is clear, tlierefore,

c h i t t c ,  that proof of payment could not be submitted before the
District Judge until the sale-deed had been completed. 
Therefore, in our judgement, the condition as regtirds the 
filing of proof of payment of the debts was a condition 
subsequent and the failure of the guardian to comply with 
that condition cannot affect the validity of tlie sale-deed 
in favour of the defendant appellant.

We may note in passing tliat, as a matter of fact, 
proof of payment of tlie debts filed by M’nsammat 
Kelo along with the ap})lication tliat she made to the Dis
trict Judge on tlie 1st of September, 19,1.6.

For the reasons given above, we liold that tlie rights 
of the case were entirely with the defendant and not with 
the plaintiffs. Accordingly we allow the appeal, set 
aside the decrees of the courts below and dismiss tlie 
plaintiffs’ suit with, costs in all courts.

Appeal allowed.

2 -Before Mr. Justice Iqbal Ahmad and Mr. Justice Kendall.
------------—  S A N O M A N  S I N G H  and o th e b s  (O b je c t o r s )  v . E A J A  •

EAM  AND OTHERS (OPPOSITE PAR'J'IES)

Pre-emption— Decree conditioned on payment of purchase 
money within specified period of its becoming final—  
Meaning of “  final.’ '
Held that an appealable decree against whicli an appeal

has not been filed becomes final on the expiry of tlie period
of limitation prescribed for filing an appea,!, and not from i:lie
day on which it was passed. Himjan Khan v. CUmga Prasad
(1); and Narain Das v. Laehman Singh (2), dissented from.
Disa Singh v. Jaula Singh CS), Shaikh Ewan v, Mokuna Bihi
(4), Ram Sakai v. Gaya (5), Gopal Das v. Mamma Kunwar
(6) and Fazal Husam y . Faml-tid-dm (7), lollowed.

. * Second Appeal No. 722 ■ of 1935, from a dwico of Radlia kishan, 
dinate Judge of Basti, dated the .LStli of Hopleinbor, 102-1-, confinni'

decree of Jagannath MiaiBif of Bauai, dated Iho 2ijt1r of April, 1()‘.
Subord,inate Ju d ge  o f B asti, dattsd the 15th o f Sopietnber, HIQi, (■rHifirrniiifi’ a 

:;ree o f J agan n ath  S in gh , M u n sif o f B auai, dated the 2tjtir o f  A p ril, 1924’.
(1) a87G )’ r .L .R ., 1 AIL, 2<)3. (2) (1880) T .L .R ,, 3 A ll., :i3ii.
(3) Weekly Notes, 1881, p. 165. (4) (;1S7G) LL.E .. 1 AIL, 132.
(5) (1884) I.L .R ., 7 AIL, 107. ((’,) (1907) fi A. L. J.,

(7) (193S) I.L.R., 47 AIL, i)83.


