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REVISIONAL CRIMINAL.

1035, Before Mr. Justice Sulaiman.
June, 10. ) o o
— KANHAIYA LAT, ¢, BHAGWAN DAS.F
Criminel Procedure Code, sections 195 and 476—Iorgery—
Document produced in court by « parky—Complaint by
private person not adinissible.

When a document has once been produced or g‘ivc.n 1
evidence in & court, it is not thereafter open to a private
person to lodge a complaing that an offence has been com-
mitted in respect of it by a party to the case in which it war
produced ; but proceedings can only be tuken in respect of
such a document by the cowrt in which it was produced or hy
some other court to which that court is subordinate. Fmperor
v. Bhawani Das (1), followed. Mathura Kuar v. Durga
Kuar (2), distingnished. Emperor v. Lalta Presad (3), Nuor
Mahomad Cassum v. Kaikhosru Mancckjee (4), Teni Shah ~.
Bolahi Shah (5) and Abdul Gani v. Emperor (6), referred to.

Tre facts of this case sufficiently appear from
the judgment of the Court.

Mr. J. M. Banerji and Babu Plari Lal Bunerit,
for the petitioner.

Munshi Shambhu Nath Seik, for the opposite
party.

SurammaN, J.—This 1s a criminal reference by
the Sessions Judge of Cawnpore recommending that a
case under section 467 of the Indian Penal Code
pending in the Court of a first class Magistrate at
Cawnpore should be stayed till a civil suit is finally
disposed of.  On the last occasion when this case came
up for hearing the learned advocate for the accused
contended that not only the hearing should be adjourn-
ed but that the original proceedmgs should be qnashed
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altogether.  As the learned vakil who appears to
oppose this reference had no notice of this objection,
I allowed the case to be postponed in order that he
might be prepared to argue the point raised.

The facts of the case are briefly as follows :—Kan-
haiya Tal accused has set up a will, dated the 27th of
March, 1922, said to have been executed by a lady,
Musammat Basanti, who died two days after. Some
time after her death the will was presented for regis-
tration before the Sub-Registrar and after contest by
the complainant, Bhagwan Das, it was finally regis-
tered, though the endorsement of the Sub-Registrar
sugeests that he had some doubt as to whether the con-
tents of the will had been fully made known to the
ladv who was in a critical condition. There were a
numnber of other court proceedings to which Bhagwan
Das was not a party in which this will was mentioned
though not actuwally produced by Kanhaiva Lal. I,
however, ignore those proceedings altogether. On
the 23rd of September, 1922, Kanhaiva Lal filed an
application for obtaining a succession certificate and
in the course of this proceeding he mentioned the exist-
ence of the will though he did not actually produce it.
The succession certificate was granted to him on the
ground that he was the nearest heir, and the order
granting the succession certificate was mfﬁrmed on
appeal by the High Court.

On the 4th of Februnary, 1925, Kanhaiya Lal filed
a complaint under section 404 of the Indian Penal
Code before the City Magistrate of Cawnpore against
Bhagwan Das in respect of certain articles said to
have been taken possession of by him which belonged

originally to the deceased lady and which according
to the complainant had been bequeathed to him. In
this case the disputed will was actually produced
before the court and evidence was led to prove it.
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After the complainant’s evidence had been closed, a
charge was framed against the accused, but before the
case came up for final hearing the complainant Kan-
haiva Lal instituted a civil suit on the 3rd of March,
1925, on the strength of the will. He filed a certified
copy of the will along with the plaint and stated that
the original was on the criminal court’s record and
would be produced as soon as it was obtained from
there. Tater on, on the 18th of March, 1925, the com-
plainant applied to the criminal court for leave to
withdraw the complaint oun the allegation that
he had already filed a civil suit and the dispute
would be considered by the court. The learned Magis-
trate, although the charge had heen framed, instead
of acquitting the accused in that case, discharged him.
On the 21st of March, 1925, Bhagwan Das filed o com-
plaint under section 476 of the Tndian Penal Code
against Kanhaiya Lal in respect of the disputed will,
alleging that it was a forged docuiment and that an
offence described under section 463 had been com-
mitted.

Tt is this last criminal proceeding which has been
1ecommended by the Sessions Judge to be stayed
pending the disposal of the civil suit.

The question which T have to consider first is ag
to whether the proceeding started by Bhagwan Das
on a private complaint made by him in respect of this
disputed will, which had 1)revmusly been produced
before the City Magistrate, is competent.

There was certainly some conflict of opinion on
this point when the old Code was in force. A view
had been expressed by Kwox, J., in the case of
Emperor v. Lalta Prasad (1), that if an offence had
heen committed independently of and antecedent to
any proceeding in a court, no sanction of that court

‘was necessary. The Bombay High Court in the case
(1) (1912) TT.R., 84 All, €54.
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of Noor Mahomad Cassum v. Kaikhosru Maneckjee
(1), took the same view and held that sanction was not
necessary. The point, however, was referred by a
learned Judge of this Court for decision to a DBench,
vide the case of Emperor v. Bhawani Das (2).  The
learned Judges who formed that Bench came to the
conclusion that no matter whether an offence had been
committed prior to the court proceeding, if the dis-
put.ed document was produced in that court, then after
its production no criminal case could be started with-
out the sanction of the court in which it was preduced.
PieeorT, J., at pages 173—4, rejected the contention
that an offence could not with propriety be said to
have been committed by a party to a proceeding on a
date anterior to the institution of such proceeding,
because he considered that the expression ‘¢ offence
committed by a party > in the old section was loosely
used for the expression *‘ offence alleged to have been
committed by a party >’. The Calcutta High Court,
in the case of Teni Shah v. Bolahi Shah (3), had taken
the same view and this case was partly followed by a
Bench of the same High Court in a later case. A bdul
Gani v. Emperor (4), though the learned Judges
thought that even if proceedings founded on an offence
under section 467 could not proceed without the pre-
vious sanction of the civil court where the document
was filed, the Magistrate was empowered to take cog-
nizance of an offence under section 471. It is not easy
to follow the distinction, as section 471 is expressly
mentioned in section 195 (¢). A similar view has also
been taken by the Madras High Court in r¢ Parames-
waran Nambudri (5).

It seems to me, however, that these rulmgsaa,re
now a matter of acadermc discussion. The languwge

() (1902) 4 Bom. T.R., 268. @) (1516) L.L.R., 38 All., 0.

(3 (1909) 5§ Indian Cases, 879. (4) (1915) a0 Inﬂmn Ca.sss, 441.
(5) (1915) I.TLR., .89 Mad BT,

1925,

KanmAIYA
Lan
.
Braowsn
Das.



1925,

KANHAIYA
LaL
.
PraswLy
Das.

64 THE INDIAN LAW REPORTS, [VOL. XLVIIL.

of section 195 has been slightly altered and it is signifi-
cant that the expression suggested by Preeorr, J., in
his judement has actually been adopted by the legisla-
ture. I am entitled to draw the inference that the
legislature has approved of the interpretation put on
the old section hy the Bench of this Court. Anyhow,
as the section now stands there can be no doubt what-
soever that no court can take cognizance of an offence
alleged to have been committed by a party to any pro-
ceeding in any court in respect of a docurient produced
or given in evidence in such proceeding except on the
complaint in writing of such court or of some other
court to which such court is subordinate. The learned
vakil for the complainant argues that Kanhaiya Tal,
who was the complainant before the City Magistrate,
cannot be said to be a party to that proceeding within
the meaning of section 195 (¢) inasmuch as the real
party was the King-Emperor. It is impossible to
accept this contention. The case was started on a
private complaint filed by Kanhaiya Lal. Tt was he
who was leading evidence and trying to establish
the guilt of the then accused, and 1t was he
who ultimately withdrvew his complaint and on whose
withdrawal the accused was discharged.  There
cannot be the slightest doubt that he was the prosecu-
tor throughout that proceeding. T am, therefore,
unable to hold that he cannot be deemed to have been
a party to the proceeding before the City Magistrate.

If Kanhaiya Lal was a party to the criminal court
proceeding then there can be no doubt that the offence
which is now alleged to have been committed by Kan-
haiya Lal is alleged to have been committed by a
perqon who was a party to the criminal court proceed-
ing hefore the City Maglqtrate n respect of this dis-
puted will which was in fact produced and given in
evidence in such proceeding. That being so, no court
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can take cognizance of such an offence except on the
complaint in writing of the court of the City Magis-
trate or of some other court to which such court is
subordinate. Of course if the civil court, before
whom this document is produced again, comes to the
conclusion that it is a forgery, it would be competent
to initiate criminal proceedings against the person
responsible for it.

The learned vakil for the complainant argues that
this interpretation of section 195 is not correct because
it would conflict with the provisions of section 476.
His contention is that section 476 is confined to cases
where an offence has been committed in or in relation
to any proceeding in that court and he argues that sec-
tion 195 must be deemed to be co-extensive with that
section. I am unable to accept this contention. The
expression ‘‘ committed in or in relation to any pro-
ceeding in that court '’ which occurs in section 476
and also occurs in section 195 (b) does not occur in 195
(¢), where the words are ‘° alleged to have been com-
mitted by a party to any proceeding in respect of a
document produced or given in evidence in such pro-
ceeding.”” I am of opinion that there would be no
conflict between the two sections whatsoever. Sec-
tion 476 speaks of ‘ civil, revenue or criminal court **.
It does not refer to any court other than such courts,
whereas section 195 refers to courts in general. To
my mind it is clear that the expression ‘‘ court >’ in
section 195 is of a wider scope than the expression
“ civil, revenue or criminal court ’’ in section 476.
This is made particularly clear by the amendment of
section 195 (2) which was made by Act XVIII of 1923.
It reads : ““ In clauses (b) and (¢) of sub-section (1) the

term ““ court ** includes a ‘¢ civil, revenue or criminal

court ”’. Obviously, therefore, the word  court ** is
of a wider meaning. It is, therefore, quite clear that
&)
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the legislature intends that if an offence has been
committed in or in relation to any proceeding in any
civil, revenue or criminal court, that court alone can
start proceedings, but that if offences mentioned in
sub-clause () are committed or if offences mentioned
in sub-clause (¢) are committed in respect of a docu-
ment produced or given in evidence in such proceeding,
then also no court shall take cognizance of them except
on the complaint in writing by such court.

"I am, therefore, of opinion that the proceedings
started by Bhagwan Das in the court of the first class
Magistrate of Cawnpore on a private complaint made
by him are illegal and ought to be quashed, as was
done in Emperor v. Bhawani Das (1).

Had T not come to the conclusion that these pro-
ceedings should be quashed, I would have had no
hesitation in saying that these proceedings ought to
be stayed pending the disposal of the civil case. Ob-
viously it would be highly undesirable that the same
dispute should be allowed to be fought out in two
courts, namely, criminal and civil courts simultan-
eously. The case of Mathura Kuar v. Durga Kuar
(2) is distinguishable, because there Knox, J., was only
considering the power of the original criminal court
te adjourn the hearing of a criminal case before it.
The inherent power of the High Court to stay pro-

“ceedings is very wide and has been exercised in several

cases by this Court.

T accordingly accept.the reference and order that
the proceeding pending before the first class Magis-
trate of Cawnpore in the case of Bhagwan Das .
Kanhaiya Lal and others wunder section 467 be
quashed. This of course will not prevent a future

L (1) (1916) LLR., 88 All, 160. (@) (1904) 2 AT, 747,
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prosecution of the accused started by the City Magis- __ 19%-

trate or by the civil court in case it is found that the KA{HAIH
AL
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APPELLATE CIVIL.

Before Sir Grimwood Mears, Knight, Chief Justice, and 1625.
Mr. Justice Sulaiman. June, 19.

BISHNATH SINGH AnND OTHERS (JUDGMENT-DEBTORS) 0.
BASDEO SINGH (DECREE-HOLDER).*

Act (Local)y No. II of 1903 (Bundelkhand Land Alienation
Act), section 9, sub-clause (3)—DMortgage—Final decrec
for sale—Powers conferred by section 9 ezercisable even
 after final decree. :

Althongh it is advisable that original courts, when they
find that a mortgage has been made which is ordinarily
enforceable but which covers property situated within Bundel-
khand which cannot be sold, should take action under sec-
tion 9 (B) before passing the decree and not wait till the
decree has been passed, the passing of a final decree for sale
on a mortgage is not a bar to the exercise of powers under
that section.

THts was an appeal from the judgment of a single
Judge of the Court under section 10 of the Letters
Patent. The facts of the case sufficiently appear
from the judgment wunder appeal, which was as
follows :— ‘ :

In s suit filed on foot of a mortgage effected by the
appellants on the 18th of May, 1909, a preliminary decree
for sale was passed on the 17th of January, 1918, which was
made absolute on the 20th of December, 1919. The parb es
are members of an agricultural tribe.

When the decree was put under execution; an obmctmn
was filed by the judgment-debiors under sectmn 16 of ‘the

*.Appeal No. 132: of 1924, under section 10 of the Letters Paten(;




