
Witli this answer to the question submitted for 
decision, the record is returned to the Bench con- bansidhab

earned. sampat
^  . K umae

W a l s h , Su la im a n , M u k e r ji , B a n e r ji , A s h - singh. 
'WORTH and I qbal A h m ad , J J .  :— W e  agree.

Reference ansiuered in the negatue.
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A P PEL LA T E CIVIL.

B efore Sir Grimioood IMears, Knight, Chief Ju stice , and 
Mr. Justice Dalai.

MITTHU LAL ( D e f e n d a n t ) -y. DEO J I T  a n d  a n o t h e r  1927 
( P l a i n t i f f s ) . -

M ortgage—Suit for sale—Preliminary decree— Ohjection as 
to amount due on mortgage not com petent after passiiig 
of the preliminary decree— 'New ground of appeal added 
after period of limitation—Such ground not entertain- 
aUe.
An objection that the amount due on a mortg&.ge ought to 

be reduced should be put forward at the time the preliminary 
decree is passed. At the time of the preparation of the final 
decree the amount fixed in the preliminary decree cannot be 
altered except for some reason or some event which may have 
happened subsequent to the preliminary decree. Im am  AH 
V. Baij Nath Ram Sahu  (1), distinguished.

A plea raised in a gTound of appeal added at a date 
when it is time-barred, although the addition was made Vi/itli 
the permission of the court and without any objection on the 
ground of limitation being raised by the other party, cannot 
be argued.

The facts of this case, so far as they are neces­
sary for the purposes of this report, appear from the 
iudgement of the Court.

*  F irst Appeal No. 157  of 1924, from a decree of Muhammad Z iaul 
H asan , Subordinate Judge of M ainpuri, dated the 19th of Jan u ary , 1924.

(1) (1906) I . L R . .  83 Calc., 613.



D e o jit .

Pandit AmMka Prasad Pande, Munshi Benod  
Mitthu ■ Behciri L ai and Miinslii Skiam  Siindar Led, for the

L al .
appellant.

Munshi Narain P rasad  A shtlim a, for the res­
pondents.

M e a r s ,  C. J . ,  and D a l a l ,  J .  :—A suit for sak' 
was brought and a preliminary decree was passed by 
the trial 'court on the 6 tli  of December, 1920. This 
IS an appeal from the fin al decree. One of the mort­
gagors, Radhe Singh, died and his successors in 
interest iWere not brought on th e  record within th e  

period of limitation. It is represented that Radhe 
Singh was dead at the t im e  of the passing of th e  pre­
liminary decree on the 6th of December, 1920, and 
that, therefore, when the final decree was passed the 
amount of the decree ought to have been reduced pro­
portionate to the share of Radhe Singh in the pro­
perty. Radhe Singh’s share was one-ninth, so the 
appeal is valued a t  Rs. 776, one-ninth of th e  amount 
of Rs. 6,973 entered in the final decree. In support 
of his contention the learned counsel quoted the- 
ruling in the case of Imam All v. Baij Nath Ram 
Sahu (1). In that case, on account of the failure of 
the decree-holder to bring on the record the legal re­
presentatives of one of .the j udgement-debtors, the 
decree-holder was deprived of his remedy against 
part of the property ordered to be sold in execution 
of the decree. The learned Judges held that the 
decree-holder could not burden the rest of the pro­
perty with the amount payable by the property against 
which he had lost his claim through his own neg­
ligence. The case here, however, is different. I t  is 
stated on behalf of the appellant that Radhe Singh 
was dead at the time of the passing of the

(1) (1906) I.L.E., 33 Calc., 613.

810 THE INDIAN LAW R EPO R TS, [v O L .  X L I X .



preliminary decree and nothing has ha^ipened sub- __
sequent to that decree which would entitle the 
appellant to ask for a reduction of the amount fixed v.
ill the preliminar)’ decree. This objection as to the 
reduction of the amount due on the mortgage should 
have been put forward at the time the preliminary 
decree was passed. At the time o f the preparation 
of the final decree the amount fixed in the preliminary 
decree cannot be altered except for some reason or 
some event which may have happened subsequent to 
the preliminary decree. W e are, therefore, of 
opinion that grounds Nos. 1 and 2 of the appeal fail 
and the amount entered in the final decree cannot be 
reduced.

The third ground of appeal was added on the 
8th of February, 1927. On that date it is admitted 
that the new plea raised in that ground of appeal was 
time-barred. It is argued, however, that this fresh 
ground was added with the permission of this Court 
after arguments on both sides were heard. On that 
day the plea of limitation was not raised and no 
decision was arrived at by this Court. A plea of 
limitation can be raised at any moment prior to the 
decision of the appeal, and we think that the res­
pondents' counsel, Mr. Ncirain Prasad, is entitled to 
raise the plea though the fresh ground of appeal Was 
added with the permission of this Court. As that 
ground of appeal was barred by limitation on the date 
on which it was added, we are of opinion that it can­
not be argued today.

In the result we dismiss this appeal with costs.
Appeal dismissed.
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