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Before Justice Sir Cecil W alsh, Mr. [Justice Lindsay, Mr. 
Justice Sulaiman, Elr. Justice M akerji, Mr. Justice  
Banefji, Mr. Justice Ash'WortJi and Mr. Justice Ighal 
Ahmad.

1927 B A N S I D H A E  a n d  o t h e r s  ( D e f e n d a n t s )  -d . S A M P x 4 T  

T v U M A E  S I N C j H  a n d  o t h e r s  ( P l a i n t i f f s )

Act No. I I  of 1927 [Indian Registration {Amendment) A cf], 
scction 2— Ii>egistration—’Written contract for sale con- 
tahdng acknowledgement of receipt o f part considera­
tion or earnest money.

A  contract for tlie sale of immoYable property which 
coiatains an acknowledgement of the receipt of pail; consi­
deration or earnest money does not require registration.

Daycd Singh v. Indar Singli (1), referred to.

T h is  was a reference to the Gliief Justice for the 
appointment of a Full Bench for the decision of the 
point of law set forth in the following order :—

L in d s a y  and S u la im a n , J J .  :— This appeal arises 
out of a suit for specific performance of a contract for 
sale. The court below has decreed the claim. One of 
the points raised in appeal on behalf of the appellants 
is that the alleged contract of sale, dated the 1st of 
September, 1918, reciting the receipt of- Rs. 500 out 
of the sale consideration, required registration. The 
point in this form was not taken in the court below, 
but since the appeal was filed the case of Dayal Singh 
V. Indar Singh (1), has been decided by their Lord­
ships of the Privy Council, on which strong reliance 
is placed on behalf of the appellants.

Appeal No. 445 of 1923, from a decree of Joo-endra Nath 
C^iaudhri, Subordinate Judge of Gorakhpur, dated the 1 1 th  of September,

(1) (1926)'24 A .L J . ,  807. .



As tlie question, wlietlier contracts for sale, if 
I educed to writing, whicli contain an acknowledge- baksidhab
I'iient of receipt of part consideration require regis- S-AMPAT

tration, is a very important one and arises in nu- Bing'S
iiierous cases, we tliink that it is necessary that tliis 
point should be bonsidered by a larger Bench, sô  
that the decision may be authoritative. We, there­
fore, refer the following question to a Full Bench;—
Whether the contract for sale, as embodied in the 
document Ko. 387, dated the 1st of September, 1918, 
printed at page 155 of the paper-book, required to 
be registered.

The record will be placed before the Hon'ble tiie 
Acting Chief Justice for the constitution of a Pull 
Bench.

Sir Tej Bahadur Sapni, Dr. S'urendra Nath Sen,
Munshi Haribans Sahai and Pandit S. S. Shastry, ■ 
ior the appellants.

Mr. B. E. O’Conor, Dr. Kailas Nath Katju,
Mr. Sankar Earran and Miinshi Ilarnandan Prasad, 
for the respondents.

Linbsay, J .  :— The question to be decided by 
this Full Bench is set out in the referring order of 
the 2nd December, 1926, in the following terms ;—

“ Whether the contract for sale, as embodied in 
the dociinient Ko. 387, dated the 1st of September,
1918, printed at page 155 of the paper-book, required 
to be registered.”

The paper-book mentioned is the printed record 
of First Appeal Ko.. 445,of 1923, and the dociini3i>.t 
at page 155 purports to be a contract for the sale 
of immovable property, consisting of a 14~anna share 
in mahal Fo. 1 of manza Dudhai, for a sum of 
Rs. 36,000. In the body of the deed it is recited that
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__the executants (the proposed vendors) being in need of
bahsidhab E s. 500 for the purchase of the stamp for the sale-

sampat deed and for lother necessary expenses have taken
ISgh lihis sum from the proposed purchasers, credit for

which is to be allowed to the purchasers against th& 
settled price of Es. 36,000. In the concluding por- 

Lindsay, j. the deed this sum of Es. 500 is spoken of
as being earnest money, but the payment was clearly 
a payment of a portion of the purchase money.

The reference of the question mentioned above- 
for the decision of this Bench 'was rendered neces­
sary by the judgement of their Lordships of the Privy 
Council in Bayal Singh v. Indar Singh (1).

On the 13th of December, 1926, when the case- 
first came up before the present Bench, the hearing: 
was adjourned in view of impending legislation and 
since then there has been passed the Indian Regis­
tration (Amendment) Act, 1927 (Act II  of 1927) 
which has come into force from the 18th of February, 
1927. By this Act there has been added to section. 
17, sub-section (2), of the Indian Registration Act,, 
1907, th^ following explanation —

Baiflanation.—A document purporting or
operating to effect a contract for the sale of im­
movable property shall not be deemed to require or 
ever to have required registration by reason only of 
the fact that such document contains a recital of the 
payment of any earnest money or of the whole or any 
part of the purchase money.”

The document of the 1st of September, 1918, 
with which we are now concerned, is a document of 
the description given in the above explanation, and: 
it follows, therefore, that in virtue of this new en­
actment it did not require to be registered.

(1) (1926) 24 A . L J . ,  807.
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Witli this answer to the question submitted for 
decision, the record is returned to the Bench con- bansidhab

earned. sampat
^  . K umae

W a l s h , Su la im a n , M u k e r ji , B a n e r ji , A s h - singh. 
'WORTH and I qbal A h m ad , J J .  :— W e  agree.

Reference ansiuered in the negatue.
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A P PEL LA T E CIVIL.

B efore Sir Grimioood IMears, Knight, Chief Ju stice , and 
Mr. Justice Dalai.

MITTHU LAL ( D e f e n d a n t ) -y. DEO J I T  a n d  a n o t h e r  1927 
( P l a i n t i f f s ) . -

M ortgage—Suit for sale—Preliminary decree— Ohjection as 
to amount due on mortgage not com petent after passiiig 
of the preliminary decree— 'New ground of appeal added 
after period of limitation—Such ground not entertain- 
aUe.
An objection that the amount due on a mortg&.ge ought to 

be reduced should be put forward at the time the preliminary 
decree is passed. At the time of the preparation of the final 
decree the amount fixed in the preliminary decree cannot be 
altered except for some reason or some event which may have 
happened subsequent to the preliminary decree. Im am  AH 
V. Baij Nath Ram Sahu  (1), distinguished.

A plea raised in a gTound of appeal added at a date 
when it is time-barred, although the addition was made Vi/itli 
the permission of the court and without any objection on the 
ground of limitation being raised by the other party, cannot 
be argued.

The facts of this case, so far as they are neces­
sary for the purposes of this report, appear from the 
iudgement of the Court.

*  F irst Appeal No. 157  of 1924, from a decree of Muhammad Z iaul 
H asan , Subordinate Judge of M ainpuri, dated the 19th of Jan u ary , 1924.

(1) (1906) I . L R . .  83 Calc., 613.


