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REVISIONAL CRIMINAL.

Lefore Mr. Justice Iqbal Ahmad.
NARAIN DAS ¢. EMPEROR.*

Criminal Procedure Code, sections 195 (1) (b) and (¢) and 476
—Complaing made by a court—Competence of trial court
not affected by the fact of the purties concerned having
compronised in appeal—dct No. XII of 1887 (Bengal,
Agra and Assam Civil Courts Act), sections 21 (1) and 8.
Yf it appears to & court that any of the offences enu-

merated in section 195 (1) (b) and (c) of the Code of Criminal
Procedure have been committed ““in or in relation to a pro-
ceeding in that cowrt, " it has jurisdiction to proceed under
section 476 of the Code. The mere fact that in the appellate
court the parties agreed to compromise the matter, or to
get it decided by a veference to arbitration, or in accordance
with the statement of a referee, cannot take away the juris-
diction vested in the trial court to make a complaint under-
section 476 of the Code of Criminal Procedure, provided that
court is satisfied that ‘it is expedient in the interests of
justice that such a complaint should be made.”

The proccedings taken by & civil court under section
478 of the Code of Criminal Procedure are to be deemed as
proceedings of a civil nature and are, therefore, governed by
the rules relating to civil cases. By section 8 of the Civil
Courts Act (XIT of 1887) an Additional Judge is competent
to discharge- any of the functions of a District Judge which
the Distriet Judge may assign to him, and in the discharge
of those functions the Additional Judge 1s competent to
exercise the same powers as the Distriet Judge.

Mutasaddi Lal v. Mule Mal (1), Ram Charen v. Mewa:
Ram (2) and Benwari Lal v. Jhunke (3), followed. Ram
Charan  Charnda Talukder v. Tavipulla (4), Hari Mandal
v. Keshab Chandra Mana (5) and Rajdhari Lel v. Ra-
neshar Lal (6), referred to.

TaE facts of this case are very fully stated in the

judgement of the Court.

Cnmvm:\lﬁzwq;n‘n No. 34 of 1027, from an order of Raghunath-
Prasad, Sessiony Judge of Mecrat, dated the 10th of January, 1927.
(1y (1912) I.T..R., 34 All., 205. (2) (1921) T.L.R., 43 All., 409.
(8) (1925) 24 A.TL.J., 217. (4) (1912) I. 1., R., 39 Cale., 774..
(5 (1012) T.T.R., 40 Cale., A87. 6) 1927y T.1LR., 49 All., 480.
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Sir T'ej Bahadur Sepru and Mr. P. N. Sapru, for
the applicant.

The Assistant Government Advocate (Dr. M.
Wali-ullah), for the Crown.

IgBar Amnap, J.:—This criminal revision and
Criminal Revisions Nos. 35 and 36 of 1927 are connect-
ed and arise out of one and the same case. The appli-
cants in all the three cases were convicted by a Magis-
trate of the first class under section 193 of the Indian
Penal Code, and Narain Das, applicant in Cruuwinal
Revision No. 34 of 1927, was sentenced to six months’
rigorous imprisonment and to a fine of Rs. 200, and
 Chuttan Lal and Nand Kishore, the applicants in the
other two cases, were sentenced to three months’ rigo-
rous imprisonment and to a fine of Rs. 100 each. The
conviction and the sentences passed on the applicants
have been upheld by the learned Sessions Judge.

Narain Das applicant is a resident of village
Pilakhwa and is a substantial zamindar and money-
lender. In the same village resides another zamindar
named Nathu Mal. The case for the prosecution was
that on the 1st of February, 1925, Nathu Mal agreed
to sell to Narain Das 35 bighas 6 biswas of land in
a certain village for Rs. 6,500, but for fear of pre-
emption it was agreed between Narain Das and Nathu
Mal that in the sale-deed Rs. 8,000 was to be stated
as sale consideration. After the agreement for sale
had been entered into, Ganpat Rai, mukhtar-i-am of
Nathu Mal, went to Meerut to purchase and did
purchase a stamp paper of sufficient value on which
a sale-deed for a sum of Rs. 8,000 could be executed.
On the 3rd of February, 1925, both Narain Das and
Nathu Mal went to Ghaziabad, and, it is said, that

Narain Das asked Nathu Mal to give him a pro-note.
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for Rs. 1,5 viz., the difference between the real
and the bogus price before the execution of the sale-
deed. and ELLCOI‘dl ngly Nathu Mal passed a pro-note
duly signed by him for the said amount in favour of
Narain Das, but ante-dated the same to the 25th of
January, 1925. A draft of the sale-deed was also
prepared. It is alleged that Narain Das then went
to consult his local lawyer, Babu Duli Chand, and
took with him the pro-note, the stamp paper and the
draft of the sale-deed. “When Narain Dag did not
return, Nathu Mal went in search of him and was
informed that Narain Das had left for his village.
Nathu Mal followed Narain Das and found hir in
the village and asked him either to have the sale-deed
executed or to return the pro-note. It is said that
Narain Das put off the matter and did not get the
sale-deed executed nor returned the pro-note. Then
Nathu Mal reported the matter to the District hagis-
trate, but the District Magistrate took no action and
directed Nathu Mal either to file a civil suit or to maie
a formal complaint in a criminal court. Nathit Mal
then went to Ghaziabad and filed a civil suit in the
court of the Munsif on the 5th or 6th of February,
1925, for a declaration that the pro-note, dated the
25th of January, 1925, was without consideration.

Narain Das contested the suit on the ground that
he had money dealings with Nathu Mal for a long
time and that the pro-note wag for consideration,
and that there was no contract for sale as alleged by
Nathu Mal, and that he being a co-sharer in the
village could not be afraid of pre-emption, and,
therefore, there was no occasion to get an inflated
price entered in the sale-deed. He stated that
abhout one and a half years prior to the institution
of the civil suit one of his servants had filed a com-
plaint against one Dwarka Das, son-in-law of Nathu
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MMal, and Dwarka Das was convicted in that case by
the trial court, but the case was compromised in the
appellate court, and Narain Das’s case was that
Dwarka Das thought that Narain Das was really
at the bottom of that case, and it was he (Dwarka Das)
who persuaded Nathu Mal to concoct the story that
the pro-note was without consideration. The civil
suit was tried by Mr. Kedar Nath, Munsif. He
disbelieved the statements of Narain Das and of
Chuttan Lal and of Nand Kishore who stated that
the pro-note was for consideration, and overruled the
pleas urged in defence, and passed a decree in favour
- of Nathu Mal in terms of the reliefs prayed for in
the plaint, on the 2nd of June, 1925. Narain:Das
filed an appeal against the decree in the court of the
District Judge. During the pendency of the appeal
the parties agreed to refer the dispute between them
to the arbitration of one Bakhtawar Singh. The
arbitrator gave an award in favour of Nathu Mal cn ihe
26th of February, 1926. Narain Das filed objections
to the award on the 9th of March, 1926, but those
objections were dismissed for default on the 27th of
March, 1926. On the 22nd of April, 1926, Narain
Das applied for setting aside of the order of dismissal
for default, and during the pendency of this applica-
tion the parties agreed to abide by the oath of one
Umrao Singh. On the 7th of June, 1926, Umrac
Singh made a statement on oath to the effect that the
nro-note was not for consideration. Because of the
statement of Umrao Singh the application for res-
toration was dismissed on the 7th of June, 1926.

On the 17th of June, 1926, Nathu Mal filed
applications in the court of the Munsif of Ghaziabad
under section 476 of the Code of Criminal Procedure,
praving that the Munsif should make complaints
againet Narain Das. Chuttan T.al and Nand Kishore
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1937 applicants under section 193 of the Indian Penal

Ny Code.  These applications were heard by Mr. Daya

2’?5 Nand Joshi who had succeeded Mr. Kedar Nath,

EsreroR- - Munsif.  He granted the application against Narain
Das but rejected the applications against the other
two applicants noted above. Both Nathu Mal and
Narain Das filed appeals in the court of the District
Judge. Narain Das’s appeal was heard by the
District Judge and was dismissed. Nathu Mal's
appeal was transferred to the court of the Additional
Judge which was presided over by Mr. Shambhu
Nath Dube. Mr. Shambhu Nath Dube allowed the
appeal of Nathu Mal and directed the institution of
complaints against Chuttan Lal and Nand Kishore
for an offence punishable under section 193 of the
Indian Penal Code.

All the three applicants, as already stated, have
been found guilty and have been convicted.

In revision before me certain facts were relied
upon by the learned counsel for the applicants with
a view to show that the story of Nathu Mal was
improbable and should not have been believed. As
there was ample material upon the record to justify
the findings of fact arrived at by the learned Sessions
Judge, I cannot go into the evidence and interfere
with those findings, and I must accept the same as
binding on me.

But it is argued that inasmuch as the appellate
court had decided the case in accordance with the
statement of a referee, the learned Munsif had no
jurisdiction to proceed under-section 476 of the Code
of Criminal Procedure. It is pointed out that the
fact of the parties agreeing to abide by the oath of a
referee precluded a judicial consideration by the
appellate court of the evidence in the civil suit, and
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the statement of the referee was in view of the pro-
visions of section 11 of the Oaths Act (Act X of
1873) to be treated as conclusive. In short, it is
argued that the judgement of the learned Munsif
should be deemed to have been discharged, and the
suit having terminated by the statement of a referee,
the courts below had no jurisdiction to make a com-
plaint for an offence punishable under section 193 of
the Indian Penal Code. I am unable to agree with
this contention. The offence of perjury was com-
mitted 1n a proceeding in the court of the Munsif of
(Ghaziabad and as such that court was fully com-
petent to proceed under section 476 of the Code of
Criminal Procedure. If it appears to a court that
any of the offences enumerated in section 195 (1) ()
and (¢) have been committed ‘‘ in or in relation to a
proceeding in that court, *’ it has jurisdiction to pro-
ceed under section 476 of the Code of Criminal Pro-
cedure. The mere fact that in the appellate court
the parties agreed to comproniise the matter, or to
get it decided by a reference to arbitration, or in
accordance with the statement of a referee, cannot
- take away the jurisdiction vested in the trial court to
make a complaint under section 476 of the Code of
Criminal Procedure, provided that court is satisfied
that ‘it is expedient in the interests of justice that
such a complaint should be made.”” At the same time
there 1s much to be said in favour of the contention
advanced on behalf of the applicants that in the cir-
cumstances of this case either a complaint should not
have heen made against the applicants or, if made,
Nathu Mal should also have been prosecuted. Nathu
‘Mal, on his own showing, was, by ante-dating a fic-
titions pro-note with the intention of causing loss to
a possible pre-emptor, guilty of having committed
forgery. In short, both Nathu Mal and Narain Das
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Lad conspired to bring into existence a false docu-
ment for the purpose of defeating the just rights of
any co-shaver who was inclined to assert his right
of pre-emption, and if the sale-deed had been executed
and a pre-emption suit had been filed, one would not
have been surprised to find Nathu Mal testifying to
the {act that the pro-note was supported by considera-
tion. Moreover, -the dispute between the parties
having terminated by the statement of a referee
appointed by them, T cannot hold that Nathu Mal
could have asked for the prosecution of the applicants
in the interests of purity of administration of justice.
Further, in this connexion I cannot overlook the fact
that the learned Munsif who tried the suit did not
initiate proceedings under section 476 of ‘the Code
of Criminal Procedure. However, the applicants
have been prosecuted and convicted and it is sufficient
to say that the question of propriety of the prose-
cution of the applicants has been urged at a very late
stage of the case. Tt onght to have been taken up af
the time when the order for the prosecution of the
applicants was passed. Once that order was pagsed
the Magistrate had jurisdiction to try the case. But
I will take the matters referred to above into con-
sideration in awarding the sentences passed on the
applicants.

As already stated above. the learned Munsit
rejected the application of Nathu Mal and declined
to make a complaint against Chuttan Lal and Nand
Kishore, but on appeal the learned Additional Judge
made complaints against them under section 193 of
the Indian Penal Code. Tt is argued on behalf of
Chuttan Lal and Nand Kishore that the learned
Additional Judge had no jurisdiction to make a com-
plaint and in this connexion my attention has been

rawn to sub-clause (b) of clause (1) of section 195
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and to sub-clause (3) of section 195 and to section

76B of the Code of Criminal Procedure. It is
pointed out that a complaint for an offence punish-
able under any of the sections of the Indian Penal
Code enumerated in section 185 (1) (D) of the Code
of Criminal Procedure, could be made either by the
Munsif of Ghaziabad or by the court to which that
court was subordinate within the meaning of clause
(8) of section 195 of the Code of Criminal Procedure,
viz., the court ** to which appeals ordinarily lie from

the appealable decrees or sentences of ’ the court of

the Munsif., Tt is urged that in view of the pro-
visions of section 21 (1) of the Bengal, Agra and
Agsam Civil Courts Act (Act XII of 1887) appeals
against the decrees of Munsifs ordinarily lie to the
court of the District Judge, and as such no other
court except the court of the District Judge had
jurisdiction to make a complaint against Chuttan
Lal and Nand Kishore. In support of this argument
reliance has been placed on the cases of Ram Charan
Chanda Talukdar v. Taripulle (1), Hari Mandal v.
Keshalb Chandra Mane (2) and Rajdhar: Lal v.
Rameshar Lal (3). T am wunable to agree with the
contention of the learned counsel for the applicants.
It is true that under section 476 of the Code of Crimi-
nal Procedure, the order of the learned Munsif refus-
ing to make a complaint could be challenged only in
the court to which an appeal ordinarily lies from the
appealable decrees of the Munsif, i.c., in the court of
the District Judge. But it is to be remembered that,
in view of the decision in Banwari Lal v. Jhunka
(4), the proceedings taken by a civil court under sec-
tion 476 of the Code of Criminal Procedure are to be

deemed as proceedings of a ecivil nature and are,

(1) (1912) I.L.R.. 88 Cale., 774 (2) (1912) L.T.R., 40 Cale., 87,
(9 (1997) L.T.LR., 40 All., 460. (4) (1928) 24 » T.7, 217,
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197 therefore, governed by the rules relating to civil cases.

Waraw By section 8 of the Civil Courts Act (Act XII of

Dag iy - . .

. 1887) an Additional Judge is competent to discharge

fuesrer. - any of the functions of a District Judge which the
District Judge may assign to him, and in the dis- .
charge of those functions the Additional Judge is
competent to exercise the same powers as the District

Judge.

It the District Judge was competent to make a
complaint against Chuttan Lal and Nand Kishore, the
Additional Judge, to whom the District Judge
transferred the appeals filed by Nathu Mal, was
equally competent to make a complaint. For these
reasons I am unable, with all respect, to agree with the
view taken in the cases relied on by the learned counsel
for the appellant. The view I take is in consonance
with the view taken in the cases of Mutasaddi Lal v.
Mule Mal (1) and Ram Charan v. Mewa Ram (2). 1
hold that the learned Additional Judge had juris-
diction to make complaints against Chuttan Lal and
Nand Kishore.

In considering the question of sentences passed
on the applicants I cannot overlock the fact that, for
the reasons already assigned, I would have been
reluctant to lend the weight of judicial authority to
complaints against the applicants on the application
of Nathu Mal, and as such I have come to the con-
clusion that I must not send the applicants back to
jail. At the same time, taking into consideration
the nature of the offence committed by the applicants
and particularly by Narain Das, I must enhance the
amount of fines imposed on them.

Accordingly I reduce the sentence of imprison-
ment passed on all the applicants to the term already
(1) (1912) LLR., 3¢ AL, 205. (9 (1921) TLL.R., 43 All, 409.
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undergone by them but enhance the fines imposed on
Narain Das from Rs. 200 to Rs. 500 and on Chuttan
i.al and Nand Kishore from Rs. 100 to Re. 125. 1In
default of pavyment of fine Narain Das will undergo
rigorous Imprisonment for a period of six months and
Chuttan Lal and Nand Kishore will wundergo
vigorous imprisonment for three months. If the
applicants pay the fines imposed on them thev need not
currender to their bail which will stand cancelled the
moment the fines are paid. With this modification
in the sentences ‘passed on the three applicants I
reject the three applications.

A pplications rejected.
APPELLATE CIVIL.

Before Mr. Justice Boys and Mr. Justice Kendall.

PHUL SINGH (DereNpaNt) o, BHOJRAJ AND OTHERS
(Praxtirrs) axp JANG BAHADUR SINGIH (DEFEN-
DANT),*

Aet No. IX of 1908 (Indian Liwitation Act), section 19—
Acknowledyement—Suwit on a wmortyage of joint family
property—Acknowledgement of liability contained in a
reference to arbitration and an award.

The managing member of a joint Hindu family executed
in 1902 o simple mortgage of some of the joint family pro-
perty.  Thereafter, the members of the family being in doulit

a8 to how the lability under this mortgage should be dis-

tributed amongst them agreed to refer the question to arbi-
tration and an award was made setting forth the proportions
in which each member of the family was Hable. This was

i 1910. Tn 1922 the represéntatives of the original mort-

gagee instituted a suit for sale on the nortgage of 1902,

*Second Appeal No. 1913 of 1924, from a decree of Tiakshmi Narain
Tandon, Subordinate Judge of Farrukhabad, dated the 20th of QOctober, 1924.
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confirming a decrer of M. O. Furney, Munsif of Farrukhabad, dated the -

30th  of Aunvust, 1023,



