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Be fore J  itsticc Stt Shah 'Muhammad SukiiMtin and 
Mr. Judice Boys.

RAMDIN HAZAEI LAL ( P l a in t if f ) v. MANSA.EAM
M U E L I D H A R  ( D e f e n d a n t ) .*  Jw X i

No. yJII oj 1890 {Guardians and Ward.8 Act), sections 
27, 30—Poweri- of '‘QertificatM gumdian—-Starting a new 
speculative business—Gontract with guardian heyond his 
■powers is voidaUe—Wagering contracts—Forward con
tracts for purchase of goods—Aet No. IX of 1872 (Oon- 
tract Act), sections 30, 64, 65.

Where the certificated guardian of a minor , wlio had in
herited an ancestral business of trading in cloth and money- 
lending, started on behalf of the minor an entirely new busi
ness of dealings in sugar and entered into forward contracts 
of a highly speculative character for the sale of sugar, and 
it was not even alleged that there was any pressure of necessity 
to do s o : He\l~

The certificated guardian had no power to start on behalf 
of the minor a new and speculative business. The powers 
and duties of a certificated guardian were governed by section 
27 and other provisions of the Guardians and Wards Act; a,nJ 
the action of the guardian in question could not be regarded as 
one for “protection or benefit of the property” within the 
meaning of that section. The position of a guardian was 
somewhat' analogous to that of a trustee.

A contract entered into with the certificated guardian of a 
minor, which is beyond the authority of such guardian, is, 
by analogy with section 30 of the Cruardians and Wards Act, 
a voidable contract and not a void transaction; and, under 
section 64 of the Contract Act, the party rescinding it must 
restore any benefit, e.g. , earnest money, already received there-- 
under.

Every forward contract is to som.e extent speculative,: 
but is not necessarily a wagering contract. The recognized

' «Pirst Appeal No. 102 of 1923, from a decree of Aghor Nath Mukerji,
Judge, Small Cause Court, exercising the pnwera of a Subordinate Judge, of
Cawnpora, dated the 215th of November, 1923.



1929 test to be applied is whether at the time of entering into the 
— contract there was a definite agreement or understanding be- 
H aza rs Lm. tween the parties that the performance of the contract by 

dehvery of goods was not to be demanded, bnt that differences 
in price only should become payable. The mere fact that 
there was a boom in speculation regarding the particular com
modity at about the' period of the contract, and that in many 
cases obligations were being settled by the paynaent of differ
ences, would not prove that the contract was a wager.

Sanyasi Ghamn Mandal v. Krishnadhan Banerji (1), 
StLJidedoss Ramprasad v. Govindoss (2), Kong f e e  Lone & 
Co., V. Lowjer, ~Nanjee (3), Chinnasiimmi Reddi v. Krishna- 
swami Reddi (4) and Zinda v. Mt. Roshnai (5), followed.

Sir Tej Bahadiif Sapm and Dr. Kailas Nath Katju, 
for the appellant.

Messrs. Uma Shankar Bajpai and Muhammad Abdul 
for the respondent.

Boys, J. This is a plaintiffs’ appeal arising out 
of a suit for damages for breach of contract and the re
fund of earnest money.

The plaintiffs’ case was that they entered into cer
tain contracts with the firm of Mansaram Murlidhar, the 
defendant, for the purchase of sugar; that they paid thje 
sum of Es. 11,750 of the total earnest money on seven 
contracts, and that they received only 'certain small 
quantities of sugar on some of the contracts by means,, 
not apparently of actual physical delivery of the sugar, but 
of delivery orders; that the firm was now owned by Eam- 
saran, a minor son of Murlidhar, the kst original pro
prietor who died in 1912, the said minor being represent- 
•ed by his certificated guardian Mst. Janki Kunwar; that 
the contracts were entered into between the 15th of 
March, 1919, and the 18th of June, 1919; that some of
the contracts were actually signed by Eamcharan, a

(1) (1922) I. L. R., m  Gal., 560. (2) (1927) I. L. R„ 6t Mad., 96, : '
(3) (1901) I  L. E., 29 Cal., 461. (4) (1918) I. L. B ., i2  Mad,, 36. ;

(5) k. I. R., 1928 Lah., 850.
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minor son-in-law of Mst. Janld Kiinwar, the cerfcilicated 1939 

guardian, and that some were signed by a mtmib, Sheo- 
lal, and that all the contracts were negotiated by the 
principal munib, B h m m i  Shankar. Manmram

MtTBimaAS.
The defence began by a total denial of everything 

and the further case as set up may be broadly stated as 
follows: that the sugar business was a new business and 
that as such the certificated guardian'had no power to 
start it; that in fact the certificated guardian never did 
start it but such acts as were done by Ramcharan, Sheo- 
lal and Bhawani Shankar were done without the authority 
;of the proprietors of the firm and were done in their own 
interest; and, lastly, that the contracts were in any case 
wagering contracts and as such void, and the plaintiffs 
■could not even ask for the return of their earnest money, 
■supposing the payment of such to have been even proved.

* * *  * #

The first issue was decided in the plaintiffs’ favour, 
that Bamsaran was the sole proprietor of the defendant 
firm, and being a minor was properly represented by his 
mother as certificated guardian and the suit as framed 
was maintainable. No further contention has arisen be
fore us in regard to this issue.
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The grounds of appeal and the arguments thereon 
have raised before us what I think may he reduced to five 
main questions

(1) Had the certificated guardian power to start
these dealings in sugar?

(2) Were the persons who negotiated and signed
the contracts acting 011 behalf pi 
or acting only on their own behalf?

(3) Was the earnest money alleged to have been
paid actually paid, and if so, can it be held



1939 to have reached the proprietor of the firm
and are the phiintiffs entitled to recover it?

Hauei Lm, (̂4 ) -^Tqjq the contracts wa^'ering contracts?

mS dmr if any, are the plaintiffs en~
'titled?

7. The first question may he disposed of briefly. 
It is beyond dispute, and no suggestion has been made 
to the contrary, that in the time of the last proprietor, 
Murlidhar, and for seven years after his death, the busi
ness of the defendant firm was confined to dealing in 
cloth and money dealings, commonly known as “ len 
den” , and that the firm did not enter into, nor was its 
name used to cover, dealings in sugar until the beginning 
of 1919. It is beyond dispute, therefore, that a new 
business was started in the beginning of 1919. The ab
sence of any power in a certiiicated guardian to start 
such a new business, at any rate without the sanction 
of the court, is in my view settled by the decision of 
their Lordships of the Privy Council in Sanyasi Chamn 
Mcmdal v. Krishmdhan Banerji (1). In that case the 
original owner of the firm died leaving five sons, three 
of them majors, two of them minors, one of the latter 
of whom came of age during the proceedings. The 
father had left two businesses, one dealing with fuel-wood 
and the other with rice and other articles. The family 
was governed by the Dayabhaga law. Eilratan, the 
eldest brother and the harta of the family, was Appointed 
guardian of the minors. He started a new business in 
rice at a new place, Orphanganj. This new business, 
which also dealt in rice, was found as a fact not to be 
merely an extension of the ancestral business, but to be 
a new business. Their Lordships did not themselves 
discuss the powers of a karta or of a certificated guardian 
to start on behalf of the minors in the family and to incur

1030 THE INDIAN LAW REPORTS. ^YOL. LL

(1) (1922) I. L. E., <19,Cal., 560.



Boys, J.

responsibility for a new business, but they said at page 1^29

568: “Tiie inability of a karta to impose on a minor Eamddi
coparcener tlie risks and liabilities of a new business 
started by liimself is fully discussed by both courts, 
their Lordships agreeing with the conclusion at whicli 
they have arrived on this point do not deem it necessary 
to enter on a further discussion of this aspect of the case. ’ ’
Their Lordships do not, therefore, lay down directly any 
proposition of law in this respect themselves. To ascer
tain to what propositions they gave their assent it is 
necessary to refer to the judgement of the High Court 
at Calcufcta, reported in Krishnadkm Banerji y .  Sanyasi 
Ghamn Mandal (1). Their Lordships of the High Court 
held on the facts of the case that the starting of the 
Orphanganj business could not be justified on the ground 
of necessity, assuming that, had there been necessity, 
that necessity would have been a justification. They fur
ther held that the embarking of a new and speculcative 
trade by the karta of a family cannot be said to be for the 
benefit of the estate. These are, as I understand, the 
judgements, the propositions of law, material to the pre
sent case, with which their Lordships of the Privy Coun
cil declared their ag’̂ eement so far as the powers of a karta 
are concerned. I am unable to distinguish the m.aterial 
facts of this case from the material facts of the case I  
have been considering, in so far as these propositions are 
concerned. It cannot be seriously contended, in view of 
the mass-of evidence on the record, that the starting of 
a new sugar business on behalf of the firm of Mansaram 
Murlidhar was in the nature of a speculation. In the 
present case we are immediately concerned with the 
powers of a certificated guardian. Their liOrdsHps of 
the Calcutta High Court said further that ‘‘whatever the 
powers of a /rnrto may be, the powers of a guardian are 
more limited” , and described a guardian as being in 

(1) (1919) 23 c. w. N., k .
74, AD .
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1929 the position of a trustee. It is true that their Lordships 
Council did not specifically express fcheir 

agreements with these observations of the High Court at 
MtrBLIDaAR. Calcutta, they made no reference to them, but I think it

may be taken that the powers of a certificated guardian 
 ̂ are in this respect at least not wider than those of a

Imrta. I would hold, therefore, that the certificated 
guardian had not in the present case any power, assuming 
that she purported to exercise such power, to start a new 
and speculative business. This, however, may not con
clude the matter before us.

The second question that arises is whether Ram- 
charan and Sheolal in executing, and Bhawani Shankar 
in negotiating, the contracts were acting on their own 
behalf under cloak of the name of the firm, or were acting 
on behalf of the firm and to the knowledge and with the 
sanction of Mst. Janki Kunwar, even though she had no 
power to give such sanction. We have had the whole of 
the evidence laid before us. [After a detailed exam
ination of the evidence the learned Judge arrived at the 
finding that these three persons were acting on behalf of 
the firm and with the knowledge and consent of Mst. 
Janki Kunwar. It was also found that the earnest 
money was paid to and was received by the firm.]

The fourth question is whether the defendant can 
show that these were wagering contracts. If he can, 
the plaintiffs’ suit must be dismissed, even though the 
findings hitherto arrived at might entitle him at least to 
a recovery of the money paid by him. There can be no 
question but that the contracts in question were of a 
speculative nature. But that is not sufficient. I am 
unable to take this case out of the decision of their Lord
ships of the Privy Council in SuMedoss Ro/m^msdd v. 
Gomndoss (1). Their Lordships there said, after hold
ing that the mere fact that the contracts were of a Highly

(1) (1927) I. L. E ., 51 Mad,, 96,
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Boys, J.

'Speculative nature was insufficient in itself to render them 
void as wagering con tracts--“ The authorities cited 
■show that to produce that result there must be proof that 
the contracts were entered into upon the terms that the m SSm  
performance of the contracts should not be demanded, 
but that differences onl}̂  should become payable. Now, 
in the present case no such definite agreement or under-
■standing was proved..............................The law does not
affect to enforce mere courtesies.” In the present case, 
counsel for the defendants has been unable to refer us to 

single line in either the documentary or the oral evi
dence that points to any agreement when these contracts 
were made that actual delivery could not be forced upon 
or demanded by either side respectively. Tlie most tlmt 
he has been able to show is that there was a boom in 
-sugar speculation at about the period of these contracts 
and that in many cases obligations were being settled 
merely by the payment of differences. On the other 
hand, there is the definite contract proved between the 
-defendants and Begg Sutherland for the actual cleliveiy of 
150 bags of sugar. I t  would be idle for us to speculate on 
ihe meaning of this transaction, for on behalf of the 
•defendants no explanation at all is offered. The defence 
therefore that these were wagering contracts must fail.

The fifth and final question is, to what relief, if any 
is the plaintiff entitled ? On the conclusions which we 
have hitherto arrived, the plaintiff would pim a facie at 
least be entitled to a refund of the money which was re
ceived by the firm, even though he may not be entitled to 

-enforce further his contracts or the consequences of the 
breach thereof. The relevant provisions of the law; are 
to be found in section 64 of the Contract Act and section 
'30 of the Guardians and Wards Act. We are not dealing 
here with the case of a contract made with a minor direct, 
but a contract made with a certificated guardian. We 
think that by analogy with section 90 of the Gruardians
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and Wards Act the contra.ct was clearly not a void con- 
;amdin was a voidable contract, and under that section'
KART I jATj

the party rescinding the contract must, if he has received:
iimhSml. any benefit thereunder from the other party to tlie con

tract, restore such benefit so far as may be. On behalf of
„ , the defendant it has been contended that it would have-
Boys, J.

to be proved that the money received in this case ŵas re
ceived not merely by the guardian but by the minor on' 
whose behalf the guardian acted. This is so, but the ques
tion whether the benefit reached the minor need not neces
sarily be proved by direct evidence. It may be establish
ed also by inference from the general facts of the case. 
Por the same reasons that we have given in arriving at 
our conclusion that the money was paid and received to- 
and on behalf of the firm we hold that the inference is- 
justified that it was received by the minor. It is mani
fest that direct evidence that the money reached the 
pocket of the minor could not in many cases possibly be 
available. The minor might and probably Avould be of 
such tender age that no such pliysical transaction would' 
be possible. It would reach the minor by being credited' 
in the books of the firm of which he is proprietor. We- 
need not labour the conclusions to be drawn in this case: 
from the failure to produce the account-books.

We are satisfied therefore that there is no force in' 
the objection that it has not been established that the* 
money if paid, as we have held it to have been paid,, 
reached the proprietor of the firm. We see no reason’ 
therefore why the plaintiff should not have the benefit of 
the provisions of section 64 of the Contract Act. We- 
have further been referred to the cases of Ghinnaswam  
Reddi v. Knshnaswami Reddi (1) and Zinda y .  ML 
Roshnai (2). We hold then that the plaintiff is entitlei 
to recover the earnest money paid.

(1) a918) I  L. E ., 42 Mad., 36. (2) A. I. R ., 1923 Lab., 250 .



I would set aside the decree of the lower court and
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:give the plaintiff a decree for the sum of Rs. 11,750 with 
•costs, at 6 per cent, interest from the date of suit and dis- v.

miss the rest of the claim.

SuLAiMAN, J. :—I concur in the conclusion arrived 
:at by my learned brother and would only like to add a 
few words.

Admittedly Murlidhar did no other business than in 
ĉloth and money-lending. On his death his minor son 
became the sole proprietor of the business. The sugar 
transactions were a complete departure from the ancestral 
trade and the old line of business. They were also trans
actions of a highly speculative nature. The business of 
ihe firm was being carried on, on behalf of the minor, by 
his mother Mst. Janki Kunwar who was the certificated 
guardian. I have no hesitation in holding that Mst. Janki 
Kunwar the guardian had no authority to start an entire
ly new business of a speculative character. The duties 
‘Of a certificated guardian are governed by the provisions 
'Of section 27 and his powers regulated by the Act. No 
doubt a guardian may do all acts which are reasonable 
■and proper for the realization, protection and benefit of 
the property of the minor of which he is appointed a 
guardian. His position is somewhat analogous to that of 
a trustee. Ordinary proprietors do sometimes select in- 
Testments of a speculative character, but it is not open 
fto a trustee or guardian to hazard the money of the minor 
in the same way. He cannot be allowed to start an en- 
tirely new business of a risky character, Such a course, 
when not compeiled by pressure of necessity (e.g. when 
: the ancestral business is about to fail) , cannot be regarded 
as one for the protection or benefit of the property within 
iihe meaning of the section. That the powers of a certi
ficated guardian are limited in this way is amply made
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Sulaiman,

_  out by the authority of Samjasi Gharan Mandd v. Krish- 
K̂amdin nadhan Bafierji (1). That was a case under the Da-

H a z a b i L a l  ‘ .

1). yabhaga law where no question of a karta of a joint Hindis 
Mtolidhab. family as conceiyed under the Mitakshara law arose.. 

The person who started the new business was a certifi
cated guardian of tlie minor. Their liordsbips cleaiiy 

-?• ’ laid down that thougli a minor may be admitted to the 
benefit of partnerslhp lie cannot be made personally liable- 
for any obligation of tlie firm, though his share in the 
property of the firm is liable : section ‘247 of the Contract 
Act.

That the transactions in dispute in the present case- 
were of a highly speculative character, depending on the- 
rise and fall of the market price several months after
wards, admits of no doubt. It has not been suggested 
that there was any pressure at all on the guardian to entei? 
into such transactions. They were accordingly wholly 
unjustified and unauthorized.

As to the question whether the transactions were of 
a gambling nature, I agree that the finding of tlie leaiiiecl 
Subordinate Judge must be accepted. The fact that 
these contracts were of a highly speculative cliaracter 
would l)e insufficient in itself to render them \̂ oid as- 
'wagering contracts. Every forward contract is to some' 
extent speculative but is not necessarily a gambling one. 
The recognized test is whether the parties agree that there' 
wouW not be any demand for the delivery of tlie goods.: 
In Kong Yee Lone and Co. v. Loiv/jee Nanjee (2), their 
Lordships of the Privy Council laid down that “if th& 
circumstances are such as to warrant tlie legal inference' 
that they (parties) never intended any actual ti’;insfer of' 
goods at all but only to pay and receive money between' 
one'another according as the market price of the goods 
should vary from the contract price at the given time, 
that is not a commercial transaction but a wager on the

(1) (1922) I. L. E., id Cal., 560. (2) (1901) I. L. E,, 29 Cal., M  (467)
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SuUiman,

rise or fall of the market.” Tlie same principle has 
been reaffirmed by their Lordships in the recent case of 
SuMedoss Rampmsad v. Govindoss (1), where it is laid v. 
down that to produce the result of a wager there must 
be proof that the contracts were entered' into upon the 
terms that performance of the contracts should not be 
demanded, but that differences only should become pay- " /• 
able. This later case is further an authority for the pro
position that the mere fact that in a particular case no 
delivery actually .took place and differences only were 
paid on previous occasions would not necessarily show 
that the contract was a wagering one, if at the time 
when tlie contract was originally entered into there was 
no understanding that delivery would not take place.
In the present case there is no satisfactory evidence at 
all to prove any agreement or understanding between 
the parties that delivery wmld not be called for and only 
differences would be paid.

There remains the question of the refund of the earn
est money paid by the plaintiff. The point was not put 
forward prominently in the court below.

The defendant who is the proprietor of the firm is 
a minor and is being sued by the plaintiff. The minor 
is represented by his guardian for the purposes of this 
suit. So far as the proceedings relating to the suit 
are concerned he is not entitled to claim any special pri
vilege or concession on account of his minority. In the 
conduct of the suit he is bound by the act of his guardian.

# t

The only question that remains for disposal is whe
ther the refund of the earnest money paid can l)e legally 
ordered. A. contract made with’ a minor direct is un
doubtedly void : Moliofi Bihee 1  Ghose (2).
It would therefore be difficult to order a refund in such a

(1) (1927) L L, E., 51 Mad., 96 {101) (2) (1903) L L. R., 30 Gal., 639.
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1929 case under section 65, unless tlie case is covered by sec- 
ramdin tion 68 also; Motilal Mansnkhtam v. ManeJdal Dam-

HAZAItl L A I i

V. hhai (1). But tlie contracts in the present case were not 
Muklidhm. entered into the minor himself but with his certi

ficated guardian. If the guardian had no authority to 
Suiaman these contracts, the contracts were voidable.

j. ’ They could not be specifically enforced against the minor 
when the want of authority wds established. Even in 
cases of an alienation of property belonging to the minor 
made by his guardian the transaction is only voidable 
under section 30 of the Guardians and Wards Act, and 
is not absolutely void. By analogy the present trans
actions were at their Âery worst voidable.

Section 64 of the Contract Act would therefore be 
directly applicable and the party rescinding a voidable 
contract has to restore the benefit already received : Clm- 
naswami Reddi v. Krishnasivami ReMi (2) and Zinda 
V. Mt. Boshnai (S).

There can therefore be no doubt that Es. 11,750, 
which were paid as earnest money and have gone into 
the coffers of the firm on our finding, must be restored.

Unlike section 65, section 64 does not use the word 
“compensation” but only uses the word “benefit” . I 
do not think that the minor can be called upon, at any 
rate in this case, to pay interest on the earnest money 
advanced, but we have power under section 34 of the 
Civil Procedure Code to award miemBt pendente lite 
and future.

I would accordingly allow this appeal and grant the 
plaintiffs a decree only for Es. 11,760 with interest at 
six per cent, per annum pendente lite and fiiture till re
alisation,

(1) (1920) I. L . E., dg Bom., 225. (2) (1918) L L, 42 Mad., 36.
(3) A. I. E ., 1928 Lah., 250
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