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Before Justice Sir Cecil Walsh mid Mr. Justice  
Banerji.

MATBAR SING-H and o t h e r s  (D e c r e e -h o ld e r s )  v. 
m̂ TGh,' 2<2. ABHAI NAEDAN PEASAD (Ju dgem en t-debtor)/'^

■ Civil Procedure Code, order XXI I ,  rules 2 and o~ P re -
cmiption—Suit by several plaintiffs— Suit dismissed— 
Appeal—Death of a plaintiff pending appeal—Remand 
—Suit continued and decree passed ignoring the fact of 
the death of one plaintiff—Join der of a “ stranger ” in 
the suit.
Nine plaintifi's brought a suit for pre-enaption. The suit 

was dismissed by the trial court. The plaintiffs appealed, 
and pendmg the appeal one. of them died. No steps, 
however, were taken to bring upon the record any repre
sentative of the deceased plaintiff appellant. The appeal 
proceeded and resulted in an order remanding the suit to 
the court of first instance for re-trial. Again, the atten
tion of the court was not drawn to the fact th a t ' 
one of the plaintiffs was dead and a decree was passed in 
favoin"' of the whole nine of them. The eight original plain
tiffs with the legal representatives of the deceased plaintiff 
then applied for execution, and were met with the objecttion 
that the decree, having been passed in favour of one plain
tiff who was dead at the time of its passing, was a nullity, 
and this objection was sustained.

Held, on appeal by the plaintiffs that, when the decree was 
passed in favour of the plaintiffs, it was a decree passed in 
favour of the eight pre-emptors and a person wdio must be 
deemed, by reason of the abatement of his appeal against the 
original dismissal of his suit, to have been a person without 
right, i.e., a stranger. The suit, therefore, ought in the cir
cumstances to, have been dismissed.

The facts of the case are fully stated in the fol
lowing order referring the appeal to a Bench of two 
Judges :—

I qbal Ahmad, J . :—This is a decree-holders’ 
appeal in an execution case and is directed aŝ ainpt

* First Appeal No. 414 of 1926, from a decree of Kauleshwar Nath 
Hai, Subordinate Judge of Gorakhpur, dated the 12th of July, 1956.



-an order passed by the court below refusing to 
execute the decree on the STound that that decree "was matbab

°  . Sin g h

null and void and incapable of execution.
. . A bhai

There is no controversy about the facts. A suit n and as• I - \ S A2)
for pre-emption was brought by nine persons. One 
of the nine plaintiffs was a man named Girdhari 
Singh, The suit was dismissed by the trial court 
and an appeal against the decree of the trial court 
was filed in the High Court. During the pendency 
of the appeal Girdhari Singh died and his legal 
representatives were not brought upon the record.
The appeal was heard and decided by the High 
Court in ignorance of the fact that Girdhari Singh 
was dead. The appeal was allowed by the High 
Court and the case was remanded to the court of first 
instance for trial on the merits. The fact that Gir
dhari Singh was dead was also not brought Id the 
notice of the trial court,' and that court eventually 
passed a decree in favour of all the nine plaintiffs.
The surviving eight plaintiffs and the legal repre
sentatives of Girdhari Singh, having deposited the 
consideration money within the time fixed by the 
decree to the credit of the vendee, applied for execu
tion of the decree by delivery of possession of the 
property. The vendee judgement-debtor objected to 
the execution of the decree on the ground that the 
decree having been passed jointly in favour of nine 
persons, one of whom had died before the passing of the 
■decree, was null and void and incapable of execu
tion. The court below relying on the case of Ambilca 
Prasad v. JUnak Singh (1) has allowed the objec
tion and rejected the application for execution.

The decision of the appeal must turn on a consi
deration of the provision of order X X I I ,  rules 2 and
S, of the Code of Civil Procedure. I f  the matter were

(1) (1922) 45 All., 286.
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19'a? not covered by authority, I  would have no hesitation 
in holding that, after the death of Girdhari Singh, 
the right to sue survived to the surviving plaintiffs

abhai appellants, and their omission to bring upon the
PRASAD, record the legal representatives of Girdhari Singh

did not render the decree in the pre-emption suit a 
nullity.

The plaintiffs in a pre-emption suit claim under 
their individual titles- in other words, the right to 
pre-empt is not a right which is jointly shared by 
one plaintiff with the other plaintiffs in a pre
emption suit. Every one of the plaintiffs in a pre
emption suit, if  otherwise entitled to pre-empt, has 
a right to pre-empt the whole property, and this right 
is only controlled by a similar right of other pre- 
emptors of equal degree, and consequently in the case
of various suits for pre-emption, brought by persons
having an equal right of pre-emption, the prqperty
pre-empted is awarded to all the pre-emptors in equal 
shares. In the case of several persons, having an 
equal right of pre-emption, joining as plaintiffs in 
one suit, every one of the plaintiffs in his individual 
right is entitled to a decree in respect of the entire 
property and the mere fact of some of the plaintiffs 
withdrawing from the suit does not and cannot affect 
the right of the remaining plaintiffs to a decree for 
the entire property. For the same reason, the death
of one or some of the several plaintiffs in a pre
emption suit, though their legal representatives are 
not brought upon the record, cannot affect the rights 
of the surviving plaintiffs to claim a decree with 
respect to the entire prop'erty which is the subject-
matter of the suit. I f  the legal representatives of
the deceased plaintiffs are brought upon the record, 
they by virtue of the individual right to pre-empt 
the entire property vested in the deceased plaintiffs
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will be entitled to a decree jointly witb. tiie siirYiving 
plaintiffs. But if the legal representatives of tli6 matbar 
deceased plaintiffs are not brought upon the record, 
there can be no justification for depriving the sur- 
viving plaintiff or plaintiffs of his or their right to phased. 
pre-empt the entire property by dismissing the pre
emption suit. The only effect of the omission to 
array as plaintiffs the legal representatives of the 
deceased plaintiffs is that they are wiped out of the 
case, and thereafter the right of the surviving plain
tiff or plaintiffs to pre-empt the entire property 
remains intact. I t  may be that after the death of 
one or some of several plaintiff’s in a pre-emption 
suit, the right to sue in place of the deceased plain
tiff or plaintiffs survives to his or their legal repre
sentatives, and the omission to make those legal 
representatives parties to the suit results in the 
abatement of the suit so far as the deceased plaintiff 
or plaintiffs are concerned, but such abatement does 
not cut away or prejudicially affect the rights of the 
surviving plaintiffs to pre-empt the entire property.
The omission to make the legal representatives of the 
deceased plaintiffs parties to the suit v îthin the 
time allowed by law destroys the right of those legal 
representatives to enforce the right of the deceased 
plaintiffs to pre-empt the property, but that right 
being a right which the deceased plaintiffs did not 
jointly share with the surviving plaintiffs, the rights 
of the latter remain intact. The same reasoning 
applies with equal force to the case of an appeal by 
several plaintiffs in a pre-emption suit. The death of 
some of the plaintiffs appellants does not disentitle the 
remaining plaintiffs appellants to a decree in respect 
of the entire property pre-empted. For th4e reasons 
I am of opinion that the omission to bring upon the 
record the heirs of GirdKari Singh did not render
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39vi7 the decree passed in the pre-emption suit a nullity. 
matbae" " True it is that Girdhari Singh appears in the 

decree as one of the decree-holders, but he having 
A b h a i  before the date of the decree, the decree must be

K A N D A H  . ,  1 •

pbasad. regarded as being in favour of the surviving plain
tiffs. In my judgement the principle cleducible 
from the case of Sarju  P rasad  v. Puim Sarup  (1), 
applies to the present case.

But the view that I  have expressed above' is not 
in consonance with the view taken in the case of 
Ambiha Prasad  v. Jh in ah  Singh  (2) on which reliance 
has been placed by the pourt below for holding that 
'the decree in the pre-emption suit, by reason of the 
failure of the surviving plaintiffs to make the legal 
representatives of Girdhari Singh parties, is rendered 
a nullity. The case of Am bika Prasad was adversely 
commented upon by Mr. Justice Mukerji and 
Mr. Justice D a l a l  in the case of Wajid Ali Khan v. 
Puran Singh (3). Mr. Justice Dalal observed that 
“ I shall not rely upon it because the reasoning 
does not appear to be sound that one of several 
pre-emptors in equal degree cannot appeal with 
respect to the entire property. I should have 
thought that, taking the facts of the present case 
for an example, if the plaintiffs had failed in 
the first court, any one of them could have appealed 
alone to pre-empt the entire property.”

In view of such a conflict of judicial opinion 
in this Court, it is desirable that this case be heard 
by a Bench of two Judges.

It is needless to point out that those cases in 
which it has been held thaf the omission to make the 
legal representatives of one of several vendees parties 
to the suit or appeal has the effect of causing the 
abatement of the entire suit or appeal, have no

(1) (1921) X9 A.LJ., 266. (1922) LL.E., 45 All,, 286,
(3) (1924) I.L .R.. 47 All., 100,



Singh
V.

Abhai
'̂■Â;DAN

application to the present case, inasmuch as th e __
principle underlying those decisions is that a suit for matbae 

pre-emption being one which can succeed either with 
respect to the entire property pre-empted or not at 
all, the necessary consequence of the omission to bring prasad. 
upon the record the legal representatives of the 
deceased vendee is to make it impossible to pass a 
decree with respect to the share of the deceased veil- 
dee, and as such the entire suit or appeal abates.

For the reasons given above, I refer this case to 
a Bench of two Judges.

Mr. P. N. Sajyni, for the appellants.
Babu Piari Lai Banerji and Mr. Shankar Saran, 

for the respondent.
W a l s h  an d  B . ^ e r j i ,  J J .  ; — T h is  is  a n  a p p e a l 

u n d e r  th e  fo l lo w in g  c ir c u m s ta n c e s  :—

Nine persons instituted a suit to pre-empt a 
sale in favour of the respondent in this appeal, Eai 
Bahadur Abhai Nandan Prasad. The court of first 
instance dismissed the suit, and thereupon the nine 
plaintiffs filed an appeal to this Court. One of the 
appellants was Girdhari Singh. This Court 
allowed the appeal and set aside the decree of the 
court below and remanded the suit. The case was then 
finally decided by the Subordinate Judge. An applica
tion for execution having been filed by eight of the 
original plaintiffs and two persons who alleged them
selves to be the heirs of Girdhari Singh, objections 
were raised by Abhai Nandan Prasad on the ground 
that the decree was a nullity inasmuch as Girdhari 
Singh had died during the pendency of the first 
appeal in this Court and his heirs not having been 
brought on the record, no steps could be taken by the 
persons who had applied for the execution of the 
decree for pre-emption. The court of firsi instance
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came to tlie conckision that the petitioners knew 
matbae perfectly well that Girdhari Singh was dead, and, 

therefore, his heirs not having been brought on the 
I'ecord, the decree was a nullity. The eight original 

PRASAD, plaintiffs and the heirs of Girdhari Singh have filed 
an appeal to this Court contesting the judgement of 
the lea,rned Judge below. This appeal having been 
laid before Mr. Justice I q b a l  A h m a d  for hearing, 
has been referred to a Bench. The contention of the 
learned counsel for the appellants is that upon the 
facts set forth above it did not matter whether Gir
dhari Singh’s heirs had been brought on the record 
or not, because each of the other eight plaintiffs in 
|his own right was entitled to pre-empt the sale, 
and he has further submitted that under the provi
sions of rules 2 and 3 of order X X I , the right to sue, 
which was vested in their co-plaintiff Girdhari 
Singh, survived to the other plaintiffs. We have, 
therefore, to consider whether that contention can be 
accepted or not. We have come to the conclusion 
that that contention cannot be accepted. It is no 

, doubt true that the eight other appellants had a co
extensive right to institute the suit for pre-emption, 
but a long series of rulings of this Court has made 
it clear that if in a suit for pre-emption a stranger 
is introduced, that suit must fail. Now the position 
of the learned advocate for the respondent is that in 
consequence of the heirs of Girdhari Singh not being 
brought on the record, the judgement of the first 
court dismissing as between the nine plaintiffs and 
the respondent the claim of Girdhari, that' decree 
was final and negatives the Tight of Girdhari Singh 
as a person entitled to pre-empt. Now it is conced
ed by Mr. Piari Lai Banerji that if Girdhari Singh 
had died before the decision of the case by the learned 
^Subordinate Judge, there is no question that the
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right to sue would have survived to the other plain- 
tiffs and no question could arise as to any decree that m̂ ar
was passed in that suit. But when the decree was
passed in favour of the plaintiffs, it was a decree
passed in favour of the pre-emptors and a person pbasad.
who had been held as between the parties to this liti
gation to be a stranger. The conclusion, therefore, 
is that under the particular circumstances of this 
case and in view of the fact that a court of competent 
jurisdiction has held Girdhari Singh not to be en
titled to pre-empt the sale, he was a stranger within 
the meaning of the rulings of this Court, namely, 
that upon joining a stranger in a suit for pre
emption the suit must fail. We have, therefore, no 
option but to dismiss this appeal with costs.

Affeal dismissed.

Before Mr. Justice Lindsay and Mr. Justice Sulaiman.

H A EK ESH  SnSTG-H (P la in tif f )  v . H A BD E V I and o th e s s  1937
( D e fe n d a n ts ) .*  March, 23.
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Hindu laid—Joint property—Partition by will executed by 
head of—Consent of members necessary— Limitation—  

Act No. IX of 1908 {Indian Limitation Act), schedule I, 
article 127—Article not applicable after partition— 
Adverse possession.
Even the head of a joint Hindu farmly has no right to 

make a partition by will of joint property among the vaiions 
members of the family except with their consent. B r i j r a j  

Singh  v. Sheodan Singh  (1), followed.
Article 127 of the first schedule to the Indian Limitation 

Act, 1908, presupposes the existence of a joint family and the 
exclusion of a co-parcener from his joint family property. 
Bisheshar Teioari v. Bisheshar Dayal (2) and Banoo Tewari 
y. Doona Ternary (3), followed.

=!= pirst Appeal No. 193 of 1924, from a decree of GoTind Samp 
Mathur, Subordinate Judge of Saharanpur, dated the 22nd of Jarraary, 1924.

(1) (1913) I.L.B,., 85 All., 337 (346). (2) (1912) 15 Oudh Gases/111.
(3) (1896) I .L .E ., 24 Calc,, 309 (314).


