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Another point taken before us is that, inasmuch as an appli-
cation was made to set nside the salo umder section 81l of the
Code, the application under section 810A will not lie. The pro-
viso to seclion 810A runs as follows : * Provided that, if a person
applies under the next following section to set aside the sale
of his immoveable property, he shall not he entitled to make an
application under this section.” With regard to this proviso
we think it is snfficient to say that the application under section
311 was made after that under section 510A bad been rejected
on the ground that that scction had not retrospective effect, and
that that application was made by judgment-debtors other than
those who made the application under section 510A.

Under these circumstances we think that this appeal must be
allowed with costs, which we assess at five gold mohurs.

The order of the Subordinate Judge of 5th Septembor 1894
will be reversed, and, it being understood that the amount required
to be deposited by the provisions of section 810A was deposited
within thirty days from the sale, the sale will be set aside.

8. 0, C. Appeal allowed.

Before Br. Justice Trevelyan and My, Justice Beverley.

NET LALL SAHOO aAnD oT®ERS (DEOREE-HOLDERS, AUCTION-FURCHASERS,
APPELLANTS) ¢. SHEIKH KAREEM BUX axp anoruer { Jube-
MENT-DEBTORS, ORIECTORS, RESPONDENTS.) ¥

Lwecution of decree—S8ale in—MMortgage decree—Civil Procedure Code (XIV
of 1882), section 811—Irregularity—Death of judgment-debtor before
sale—Judgment-debtor, Omission to bring in representatives of deceased-m
Alinox judgment-debtor, Absence of o guardian “ad Titem " for—dAdult
Judgmeni-debior described as minor-.

In o mortgage decree Al was one of the judgment-debtors, and the guar-
dian ad litem of two of the other judgment-debtors, viz,J her minor
daug“%ter and K another person wrongly described as o minor. After the
deerce was made sbeolute, proosedings were taken in exceution, but upon pay-
ment of a part of the decratal amount the sale was stayed. A7 then died,
and, although her heirs were some of the other judgment-debtors, no one was
brought on the record ss her representative, and no one appointed guardian
ud litem either for Jor K, Upon a fresh application for male, in which the

# Appeal from Original Order No. 23 of 1895, against the order of Babu
Madhab Chunder Chaleavarti, Bubordinate Judge of Shahabad, dated the lst
of December 1894,
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parties were described as in the decrce, the sale was held.,  An application
under section 311 of the Civil Trocedure Code (1882) was then made on
lielnlf of J and X to set aside the sale.

Ileld, that ihe omission to bring in the representatives of the deceased
judgmeont-debtor did not vitiute tho sale. Sheo Prasad v, Hive Lull (1),
Abw v, Dhondw Bui (2), veforred to.  Krishuuyya v. Urnesse Begam (3), not
Tollowed. Romeshurry Dasi v. Durga  Dass Chutterjee (4), distinguished.

Ilgld, also, that neither the absence of o guardian ad litewm for J nor the
deseription of K as o minor affected the validity of the proccedings.

Taqui Jan v. Gbaidulle (5), referrced to.

Tur facts of this case and the arguments on both sides
sufficiently appear from the judgment of the High Couxt.

Mr. J. T. Woodrofle, Dr. Rash Dehari Ghose and Bubu Raghu-
nandan Prasad for the appellants,

Moulvie Malhomed Yusuf and Moulvie Mahomed Ilabibulla for
the respondents.

The judgment of the High Court (TnuveLyan and BuviirLzy,
JJ.) was as follows i—

The respondents in this ease are two out of several judgment-
debtors against whom a mortgage decree was made en 2nd June
1898, In that decroe the judgmont-debtor No. 8 was one Mussvm-
mat Makhduman, nika wife of Halim Chowdhry, deceased,
and Nos, 9 and 10 were the two respondents, Karim Buksh and
Mussummatb Jaigia, who were described as minors under the guar-
dianship of the said Mussummat Makhduman.

The decrce having been made absolute on 29th July 18938, an
order for sale of the mortgagoed properties was made on 5th
August, but on payment of part of the money due the sale was
stayed, and the execution of the deeree remained in abeyance.
The balance of the doeretal money not having been paid, the
decrec-holder on 25th June 1894 made a fresh application for sale,
the judgment-debtor being described ag in the decree and the
former application. Meanwhile on 24th November 1893 Mugsum-
mat Makhduman had died, and no steps were taken either to sub-

(1) L L. B., 12 AllL, 440, (@) L L. R., 19 Bom., 276,
(3 L L. R, 15 Mad,, 399, (4) 7C. L. R., 85, :
() 1. T, B., 21 Cale., 806.
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stitute her legal representative on the record, or Lo appoint another
guardian ad litem for the minors, The sale having taken placo
on the 7th August 1894, some of the other judgment-debtors
applied on 3rd September Lo have the sale set aside under the
provisions of section 310A of tho Code of Civil Procedure, and
that application having been disallowed on the 5th September,
the present respondents on the following day, Gth September, pre-
ferred the present application under the provisions of section
311 of the Code. The application was based on several grounds
which are considered atlength in the order of the Subordinate
Judge, by which be sct aside the sale.

One of those grounds was that Mussummat Makhduman, who
was, as alrcady stated, one of the judgment-debtors under the
decree, had died after the order for sale had been made, and that no
one had been substituted as judgment-debtor in her place, nor
had any fresh guardian ad litem been appointed for Mussummat
Jaigia, who is admittedly a minor. Another ground was that
the respondent Karim Buksh had been deseribed in the proceedings
thronghout as a minor, .although it was proved as a matter of
fact that he was forty-five years of age. The learned Subordinate
Judge also held that the sale was not duly published as provided
by sections 274 and 289 of the Uode of Civil Procedure, and that
the omission in the sale proclamation of the abwabs which were
leviable in the bazar sold was a serious omission. He also held
that substantial logs had ocourred to the judgment-debtors by the
salo, and that such loss was entirely due to thoso irregularities.

As regards the first ground taken by the learned Subordinate
Judge, it has been contended before us that so far from the sale boing
void, because Makhduman was dead at the time the property was sold
and that no one had been put on the record in her place, the omission
wasnot even an irregularity, but that the order for sale made dur-
ing her lifetime fixed wpon the Court the responsibility of selling,
and that no farther proceeding was neecssary al the insinnee of the
judgment-creditors. In supporl of his contantion Mr. Woodroils
relied on the T'ull Bench decision in Sheo Prasad v. Hira Lall
(1), which was followed by the Bombay High Court in the case -of
Aba v. Dhondv Bai (2). On the othor hand, a different view was

(1) [ L. R, 12 AlL, 440, ‘ (2) 1. L. R,, 19 Bom., 276.
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taken in the case of Krishnayya v, Unnessa Begam (1), but in that
caso the Full Bench decision of the Allahabad Court was not
considered. The case of Romeshurvy Dasi v. Durga Dass Chatterjee
(2) also goes to support the contention that the omission to place the
beir of Makhduman on the record would affect the. regularity of
the proceedings, but that case was decided upon a peeuliar state of
civeumstances, and the sale was really set aside, because the process
of the Court had been abused. We are of opinion that the omission
did not vitiate the sale, but was at most an irregularity, The
ordey for sale was made, and the fornier execution proceedings
were taken, in the lifetime of Makhduman. Her heirs appear o be
also parties to the decree, and hiad they wished to satisfy the decree
and save the property from sale (which, however, is not alleged), it
was open to them to do so.

The absence of a guardian ad litem for Jaigia stands upon the
same footing. The order for sale having been made when she was
properly represented, it was binding upon her, and if there had
been any wish to satisfy the decrce on her behalf, she could have
applied to do so through a next friend, as in fact she has preferred
the present appeal. Nor are we prepared to say that the descrip-
tion of Kurim Buksh as a minor in any way affects the validisy
of the proceedings. This description may, indeed, be treated as
surplusage, as was dono in the case of Taqui Jan v. Obaidulla (8).
Karim Buksh now states that he never had any notice of the suit,
but the Subordinate Judge has not gone into thal guestion, and we
think that we cannot in an application under section 311 of the
Code go behind the decree and enquire asto whether or not he was
served with a summons in the original suit.

The proceeding, which the law provides for relieving a person
nob served with & summons from the lability of a decres, is to he
found in section 108 of the Civil Procedure Code. A proceeding
under section 811 must, we think, assume the regularity of the
decree in execution of which the property has been sold. But
whether that is so or not, we think that it is under section 108 only
that Karim Buoksh is entitled to put forward any irregularity which
- he says was caused by his being described as a minor. But even

() 1. I, R., 15 Mad,, 399. (2)70. L. R., 86.
(3) 1. L. R,, 21 Cals., 866.
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agsuming that the matters abovementioned were irregularities,
they do not, in our opinion, justify the order setting aside the
sale, inasmuch as we are not satisfied that the judgment-debtors
have suffered any substantial loss by the sale.

Their Lordships then dealt with the evidence, and came to the
conclusion that the judgment-dobtors did not sustain any substantial
loss in consequence of the sale, and set aside the order of the Court
below, and directed that the application under section 311 be
dismissed with costs.

8.0 C, Appeal allowed,

Bofore My, Justice Trevelyun and M. Justice Beverley.
RAGHUNUNDUN MISSER (DrcREE-HOLDER, APPRLLANT) ». KALLYDUT
MISSER (JupaMENT -DEBTOR, REsronpmnt.) #

Limitation Act (XV of 1877), Schedule Il Avticle 179— Application for

leave to bid—-Stepin aid of ewecution of « decree.

An application by tlie decree-holder for leave to bid at the sale in execu-
tion of the decree is not a step in aid of excoution within the meaning of the
Limitation Act, Schedule IT, Article 179.

Toree Mahkomed v. Mahomed Mubood (1) and Ananda Mohan Roy v. Hara
Sundani (2), referred to. Bans: v. Sikres Mal (3) dissented from.

Ox the 80th January 1895 the decree-holder, Raghunundun
Misser, made an application to the Court of the Munsif at
Sewan, in the District of Sarun, which passed the decree, for the
pwrpose of obtaining a certificate for execution in the jurisdiction
of the Munsif of Rampore Baulia, The judgment-debtor objected
that the last application for execution, dated 8rd September 1891,
having been made more than three years bhefore the present applica-
tion, the latter was barred by limitation. The deecree-holder con-
tended that thore was an application made by him on the 80th
January 1892, asking the Court’s permission to bid at the sale in
oxcention, and that this was a step in aid of execution within the
meaning of Article 179, Schedule IT of the Limitation Act, XV

% Appeal from Appellate Order No. 844 of 1895, against the order of
Babu Anente Rem Ghose, Subordinate Judge of Sarun, dated the 17th of

August 1895, offirning the ovder of Babu P. C. Roy, Munsif of Sewan,
dated the 25th of April 1895,

(1) L L. R, 9Calc, 730, . (2) 1. L. B,, 28 Cale., 196,
(3) L L. &, 18 All, 211,



