
Before Justice Sif Shah Muhammad Stikmian and 
Mr. Justice Niamat-ullah.

1929 BALBHADDAE PEASAD (Defendant) v . BITTO (Plain-
June, IB. ‘ tiff).*

Act No. IV  of IQ&Q, {Transfer of Property Act), section 83—  
Deposits in favour of two persons—Claim by one to be sole 
mortgagee by surmDorship—Court’s failure to decide clai^n 
—Revision.

Where a deposit of mortgage money was made under 
section 83 of the Transfer of Property Act in favour of two 
persons as mortgagees, and one of them claimed to be entitled 
as sole mortgagee on the allegation that the other, who was 
his father, must be presumed to be dead as he had not been 
heard of for seven years, held that the court was competent 
to ascertain who was the mortgagee at the present time, i.e., 
whether the claimant was alone entitled to withdraw the 
money; and that in declining to do so the court had failed to 
exercise a jurisdiction vested in it by law.

Mr. Shamhhu Nath Seth, for the applicant.
The opposite party was not represented.
SuLAiMAN and N iam at-u llah , JJ. This is an 

application in revision from an order, dated the 14tli of 
January, 1928, refusing to allow the applicant to witli- 
draw the money deposited, under section 83 of the Trans­
fer of Property Act, by the mortgagor. The money was 
deposited in favour of tlie present applicant and his father 
on the 16th of Octote, 1922. An application was made 
on the 9tli of December, 1922, on behalf of the present 
applicant alone, which was consigned to the record room 
on the ground that both tlie mol’tgagees had not joined. 
Later on, a fresh application was made by the applicant, 
alleging that his father had not been heard of for more 
than seven years, and must be presumed to be dead. 
The learned judge has considered that he is not compe­
tent to make inquiries into the death of the applicant’s
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father, and has thought that without tlie consent of the 
mortgagor he cannot order the iiioney to be paid to only B a lb h a d d a b  

'One of the mortgagees. In our opinion, the court behiw 
has failed to exercise jurisdiction which was vested in it.
The amount was deposited to the credit of the two mort­
gagees; but the court was competent to consider who the 
mortgagee was at the time when the application was 
made, that is to say, whether the present applicant was 
.alone entitled to withdraw the money. This may be so, 
because he is now the sole suiTiYing member of the 
family, or it may be that he is the karta of the Hindu 
family or otherwise authorized to withdraw the money.

We accordingly set aside the order and send this 
■case back for disposal according to law.
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. Before Justice Sir Shah Muhiffmnfid Snimman and 
Mf. Jnstiiie Ni(mat-iiJ.’n'h,

•OAEGI DIN (D efendant) v. D E B l CHAEAN (P la in tiff).*

{Jiml Procedufe Code, section 10—Stay of suit—“Matter in W29 
issue'*—Recurring Udbility—S:uits for rent' for' suoeesme 
years'.

Section 10 of the Civil Procedure Code is not applicable 
to suits for recovery of rent for successive years; the pendency 
■of an earlier suit for arrears of rent between the parties does 
not, therefore, bar the court from proceeding with a later suit 
for rent of subsequent years.

The mere fact that one issue is common in the two suits 
■would not necessitate the stay of the siibsequent suit. Al- 
ihough the words “matter in issue” cannot be held necessarily 
to mean the subject-matter in dispute, they must clearly mean 
the entire matter in controversy and not one of several issnes 
in  the' case.

Messrs. M  Saran, for
the applicant.
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