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Bejore Mi. Justice Ashworth and Mr. Justice Iqba l Ahmad.

S H A G U N  CFIA'ND akd aisiother (D efen d a o ts) t). D A TA
Febniarij, E A M  ANJ.» OTHERS (PLAINTIFFS).'*

25,
~ ~ Gwil Procedure Gode, order I ,  rule 10(2)—Mortgage Parti

tion of mortgaged property prior to preliminary decree— 
Parties added as defendants in application for final 
decree—Iiindu laic— Partition— Evidence^ of partition  
having taken place.

Pending a suit for sale on a mortgage, the mortgaged 
property was partitioned, but the preliminary decree was 
passed as against one defendant only. When, however, the 
plaintiffs came to apply for the final decree, they joined 
certain other persons, upon the ground that by reason o f 
the partition they had obtained possession o f portions of 
the mortgaged property since the passing of the preliminary 
decree. But no formal application was made to add these 
persons as parties to the record-

Held, that it was not competent to the court to add 
{per A s h w o e t h ,  J . ) ,  or at any rate the court should not 
have added (per I q b a l  A h m a d ,  J . ) ,  the names of these 
persons to the array of parties, and their names should be 
struck off.

H eld, a lso , b y -A s h w o r t h , J . ,  th a t  th e  b r in g in g  of a 
Buit fo r  p a rtit io n  i s  o n ly  p re su m p tiv e  ev id en ce  o f se p a ra tio n  
and t h a t  ev id en ce  m a y  b e  re b u tte d  b y  o th e r  e v id e n ce  su ch  as 
th e  f a c t  of th e  w ith d raw al o f th e  p la in t on th e  g ro u n d  t h a t  
sep a ra tio n  had  n o t ta k e n  p lace  or w as n o t d esired , b u t n o t  b y  
ev id en ce m e re ly  of w ith d ra w a l o f th e  p la in t, Palani Ammal 
V, Muthuven'katacJiala Moniagar (1 ) ,  re fe rre d  to .

T h is  was a second appeal arisiug out of an ap
plication for the framing of a final decree in a morir 
gage suit. One Shy am Sundar Lai executed a mort- 
gage-deed in favour of Lala Data Ram and Musam- 
mat Bundij applicants for the final decree. They

A J Vi-* Appeal No, 1806 of 1924, from a decres of Abdul Halim*
Additional Judge of Meerut, dated the 15th of May, 1924, confirming a 
decree of Hai- Govind Bajel, Subordinate Judge of MuzafEarnagar, dated 
the 9th of October, 1923.

(1) (19<24) I.L .E ., 48 Mad., 254.
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obtained a decree against him, Subsequent to th e__
institution of tiie suit, Shyam Snndar Lai purported s^ qus 
to partition the mortgage property along with other ' 
property between himself and the present appellants.
Data Ram and Musammat Bmidi consequently only 
asked for and obtained a preliminary decree against 
Shyam Smidar Lai. In their application, however, 
for a final decree they joined the appellants on the 
ground that they had obtained possession under the 
partition deed. No application was made to the 
court under order I ,  rule 10(2), of the Code of Civil 
Procedure, for joining them as a party and no order 
was passed by the court under order I , rule 10(2). 
declaring that they were necessary parties and allow
ing their names to be joined as defendants.

The final decrec was framed not only against 
Shyam Sundar Lai but also against the appellants.
Both the lower courts held that inasmuch as Shyam 
Sundar Lai, in the year 1914, long before the present 
litigation, had applied for partition of his share in 
some villages, he had indicated that he had become 
separate from the other members of the joint family.
They held that this was conclusive evidence of sepa
ration, notwithstanding that it was shown that he 
had withdrawn the suit for partition.

The added defendants appealed to the High 
Court.

Dr. Kailas Nath Katju, for the appellants,
Babu Piari Lai Banerji and Munshi Kailas 

Chandra Mital, for the respondents.
The judgement of A s h w o r t h ,  J . ,  after statin g  

the facts as aboye, thus continued;—
In  this appeal two points arise for decision.

The .ftrst point is whether the final decree was rightly
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1927 given ai-raiiist tlie appellants. I  am of the opinion 
SHAGtra tliG proceediiigs for a final decree are merely a

continuation of the suit as institiitetl for the purpose 
of a preliminary decree and that the provisions of 
order I, rule 10( )̂> of the Code of Civil Procedure, 
governing the joinder of an additional party during 

pendency of a suit will apply to this case. As the 
sole question in the suit was whether the plaintiff was 
entitled to a decree against Shyam Sundar Lai in 
respect of his interest in the mortgaged property, 
neither the plaintiff nor the court ( s u o  m o t i i )  could 
add the appellants at any time as defendants; still 
less could they add them as defendants after a preli
minary decree excluding tliem. ha.d been passed. The 
court, tlicrefore, in niy opinion, had no jurisdiction 
to add these appellants as parties. Nor indeed did

■ it do so. The inclusion of their names as judgement- 
debtors under the final decree was not due to any 
order of the court for their names to be added as 
defendanty, l)ut merely due to the fact tliat the plain- 
tiS had included their names in his application for 
a final decree. It cannot be said that the mere fact 
of the court having included their names in the decree 
amounted to an order under order l ,  rule 10(2). I 
would, therefore, hold that no decree should have 
Ijeen granted against the appellants.

The second point taken by the appellants is that 
if  they were parties to the pi'oceedings for a final 
decree they should have been given an opportunity of 
lebutting' by evidence the presumption of separation 
arising out of Shyam Sunday LaFs plaint in the parti
tion «uit of 1914. According to the latest decision 
on the subject by the Privy Coimcil in Palm i Ammal 
V. Muiliv. venkatacliala Moniagar (1) the bringing;
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of a suit for partition is only presiirnptive oviclonee 
separation and that evidence may be rebutted by 

other evidence, &iich as the fact of tlie withdrawal of ».
the plaint on the ground that separation had not bam!
taken place* or Avas not desired (but not merely by 
evidence of withdrawal of the plaint). This being 
so, it would have been necessary but for niy finding 
on the first point to Jiave reina^nded the case to give 
the appellants an o]3])ortunity to produce their further 
evidence. Having regard, liowever. to my iinding 
that the appellaiits were iiiijn’operly joined as judge
ment debtors in the decree, the oj-der that I  Wivuld 
pass is that the decree of the loAver court should l)e 
modified so as to exclude their names. The remain
ing names will renniin on the grorOKl that the dectrec 
was riglitly passed against defendants Nos. 1 and 2 and 
that the other defendants have not appealed.

I q r a l  A h m a d , J . :— T agree in  the order pro
posed, but I  prefer to base my decision on grounds 
other than those assigned by my learned brother. It  
is apparent, from the facts stated in the judgement of 
my learned brother, that a partition ŵ as effected by 
the appellants and Shyam Sundar La.l, the mort
gagor, during the pendency of the suit filed by the 
mortgagees on the basis of the mortgage-deed execut
ed by Shyam Sundar Lai, and before the passing of 
the preliminary decree in favour of the mortgagees.
The mortgagees decree-holders applied for a final 
decree, not only against the persons who were defend
ants to the suit as originally brought, but also 
against the present appellants, and certain other trans
ferees from the mortgagor. The decree-holders 
asserted that the partition effected by Shyam Sundar 
Lai and the appellants was collusive and was made
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192’? with, a view to deprive tliem of tlieir rigiits as mort-
SEAQtw gagees, and as sucli, could not affect tlieir right to

obiaJii a final decree, with respect to property covered
data preliminary decree, and that in order to avoid

future complication it was necessary, in the ends of
justice, to bring the appellants on the record of the 

Ahmad! J. mortgage suit and to pass a final decree as against
them as well. In vievf of the provisions of section 2
(2) of the Code of Civil Procedure it cannot be 
doubted that the mortgage suit filed by the mortgagees 
was continuing when the application for the prepara
tion of the final decree was made by them. That 
being so, I  am not prepared to hold that under nO' 
circumstances has the court Jurisdiction, after the 
passing of the preliminary decree and before the final 
decree has been passed, to implead as defendants tô  
the suit persons who were not originally impleaded as 
defendants and were not parties to the preliminary 
decree. But the question whethei’ or not persons 
who were not originally made defendants, should 
be made defendants in the suit is a question 
entirely within the discretion of the court, as is ap
parent by the provisions of order I, rule 10(2), of the 
Code of Civil Procedure. Having regard to the com
plicated nature of the questions that arise for consi
deration in this case, because of the respective allega
tions, of the parties as regards the jointness or separa
tion of Shyam Sundar Lai and the appellants, and as 
regards the collusive nature or otherwise of the parti
tion effected during the pendency of the mortgage suit, 
it appears to me that the trial court should, have, in the 
exercise of its judicial discretion, refused to bring 
upon the record the appellants before us. Moreover, 
as pointed out by my learned brother, evidence that 
the appellants wanted to lead has been shut out by the 
court of first instance. For the reasons given above-

1368 t h e  INDIAN LAW R E PO R TS, [V O L . X L IX .



it appears to me that, in tiie circuiiiafcances of th e__
present case, the applicant should not hare been al- 
lowed to implead the appellants as parties to the mort- p, 
g-age suit after the passing of the preliminary decree âm! 
and the question arising between the parties should 
have been left to be determined either in execution 
proceedings or by means of a separn,te suit.

B f THE CouET.— I t  is ordered that the appeal 
be allowed with costs to the appellants in both courts 
against the applicants in  the court below and that 
the names of the appellants be removed from tlie 
;j,rray of iiidgenient-debtors nnder thc' decree.

a l lo w e d .
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E E  V ISIO N A L C IV IL-

Before Mr. Justice Boys (md Mr. Ju stice Kendall.

V. E . SM ITH  (D e fe n d a n t) T H E INDIAN T E X T IL E  192?
COMPANY ( P l a i n t i f f )  Febrmry,

.Jurisdiction— BritisJi-Ind icin G ourts—Foreigners temporarily 
resident in British India not excepted from  the juris
diction.

The Code of Civil Procedure extends to the whole of 
British India and there is no limitation in it or in any other 
Act in force in India excepting foreigners from the juris
diction of British-Indian Courts. Gurdyal Singh v. B aja of 
Faridkot (1), referred to.

T he plaintiff in this case filed a suit in the Court 
of Small Causes at Benares on the allegation that, 
in pursuance of a conversation vfith Mr, Smith, 
defendant No. 1, and on assurances given by him, he 
had supplied certain goods to Mr. Smith and to the 
second defendant, Mr. Roche; that later Mr. Smith

 ̂Civil Eevision No. 92 of 1926. 
(1) (1S94) 22 Calo., 222.


