
193r which had not been determinexl in the suit or in the 
TiAmnrr ex6ciitioii proc66dings there is no provision for wha,t
LmS Jtiight actually, though not in name, become a pro-

lons’ed civil suit; and the court of first instance, andiVrvpr'??iT o
bha-oat, jij this we agree with Mr, Justice P. C. B an erji’s. 

views in Ram Narain v. Umrao Singh (1), should 
have referred the claimant to a civil suit.

I f  a civil suit was the proper course to, be
followed in the first instance, it is clear that the
aggrieved party, if an order has in fact been impro­
perly passed against him, will, having no right of 
appeal, have his remedy in a civil suit.

Holding, as we do, that the plaiiitif? has a right 
to sue, the rest is concluded by the finding on the facts 
by the lower appellate court that the later mortgages 
were barred by limitation. The court exercised a 
judicial discretion in weighing the evidence in regard 
to the endorsements of the payment of interest, and 
its finding is not open to attack in second appeal. 
The appeal is dismissed with costs.

A ffea l dismissed.
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Before Sir Grimwood Mears, Knujlit, dltief Justice, and 
Mr. Justice Dalai.

1927 DAPvBAEJ L A L  AiNrD a n o t h e r  ( P l a i n t i f f s )  v. MAHBUB- 
Febrmnj, ALT MIAN AND OTHERS (DEFENDANTS).*

-------------No. IX  of 1872 {Indian Contract Act), section  140—
Mortgage—Surety fo r  payment of money due under a 
7nortgage—Q uestion of priority  between th e  h o ld e r  o f a 
stibsequ en t m o rtg a g e  and a su rety  who h a d  n o t dis­
charged th e  p rin cip a l’s debt in fu ll.

In the year 1896 one KA eii,terecl into a collusive 
:tiTangement with his wife whereby his immovable property 
was made over to her in satisfaction of her claim for dower. 
This arrangement was carried out by means of an arbitratio\i'

* First Appeal No. 310 of 1923, fr> in a” decree of Ganga Prasad' 
verraa, Subordinate Jndge of Shahjahanpnr, dated the 17th of April, 1923..

(1) (1907) I.L.R., 29 All., 615.



1927and a decree in accordance with tlie award. A siiifc w as,________
however, brought by L P , one of KA's creditors, to set aside dasbari 
t'liis decree as a fraud on the creditors, and he obtained :i 
decL 'ee  .in 1897. After this, KA. and his wife jointly executed MAnnuB 
tJiree mortgages, the first in favour of L P , the second in 
favour of another creditor D L  and the third again in favour 
of L P . Whilst these three mortgages ŵ ere outstanding, one 
RB  became surety and paid off raost of the money due under 
tlit3 three mortgages, excepting Es. 12,500 due to L P  and 
Tis. 1,500 duo to D L. As security for these amounts, the 
widow and sons of KA, who had died Borne years previously, 
executed another mortgage in lOj;!.

Held  on suit brought on this Iasi, mortgage— (1) that 
the widow had authority to execute i t ; Glienvimppa v.
Puttapa (1), followed; and (2) that, inasraueh as the 
surety dici not pay off the wliole of the money that was 
owing to the creditors, but only part of it, the mortgagees'
! ights under the mortgage of 1918 took priority over her 
claims.

T h e  f a c t a  o f  t h i s  c a s e  su ff ic ie n tly  a p p e a r  fro m  
the judgement of the Court.

Dr. Kailas NaiJi Katju  <iiid Pandit Madan
Mohan Raina, f o r  th e  a p p e lla n ts .

Munshi Kamla Ka-iit Varma (for him Mnnshi 
Amhika Prasad) and Maiilvi MuJcMar Ahm^ad, for the 
respondents.

M e a e s ,  C. J . ,  and D a l a l ,  J .  :— This was a suit 
brought in the court of the Subordinate Juds^e of 
Shah j  aha npur, to enforce a mortgage of the 16th of 
January, 1913, executed by the wife and sons of one 
Khurshed Ali Mian, deceased. The plaintiffs also' 
alleged that they had preferential right to the pay- 
ment of the moneys secured by their mortgage in 
priority to one Rani Barkat-un-nissa.

The learned Subordinate Judge decided that the- 
mortgaire was effective in so far as it concerned the 
share of the wife and of the two major sons, defend­
ants Nos. 1 and 2. He also held with regard to Rani

a )  (1887) I.L.R ., 1 1  Bom., 708.
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1927 Biirk-at-uii-nissa that she stood on an equal footmg
darbabi as regards her advances with the plaintiSs. The

phiintiffs api3ealed from this decision, and the ground 
they took is that as between .Khiirshed Ali Mian and

Mian. Musainmat Latif-im-nissa, his wife, Latif-un-nissa
was the owner of the entire property, and as such was 
competent to mortgage it. They alleged the further 
ground that the sons and daughters were not com­
petent to question the validity of an award and 
decree now about to be mentioned.

In the . year 1896 Khurshed Ali Mian was the 
owner of the property in dispute. He was in em­
barrassed circumstances, and by arrangement with 
his wife she put forward a claim to her dower. The 
matter was submitted to arbitration, and under the 
terms of the award the immovable property, the 
subject-matter of this suit, was transferred to her in 
extinguishment of her claim to dower. This award 
was dated the 6th of July. 1896. On the 18th of 
August of the same year a decree in terms of the 
award was passed by the Subordinate Court, and 
mutation in favour of the wife followed. Lalta 
Prasad was a creditor. He did not believe in the 
genuineness of these proceedings and commenced a 
suit for a declaration that they were in fraud of 
creditors; and, on the 6th of May, 1897, obtained a 
decree. On the 20th of November, 1897, the hus­
band and wife joined in a mortgage to Lalta Prasad, 
and again on the 14th of June they executed a 
simple mortgage for Rs. 3,000 in favour of Darbari 
La], the present plaintiff. On the 10th of August, 
1899, they executed a second mortgage in favour of 
Lalta Prasad. Khnrshed Ali Mian died in 1905, 
and in October, 1906, a considerable sum of money 
being outstanding, Rani Barkat-un-nissa became 
surety and paid off all the moneys due under the three

(342 t h e  INDIAN LAW REPOETS; [VOL, X LIX .
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1927mortgages with the exception of Rs. 12,500 due to
Lalta Prasad, and Us. ‘l-,500 due to Diirbari Lai. Baebabi
Tile iiiortg:age in vsuit was created to pa,v off these two

°  ^ Mahbub.
sums. Au

Two points arise in this appeal. I f  we are' of 
opinion that as between Khurshed Ali Mian and 
Latif-un-nissa the latter was the owner of the entire 
property by virtue of the decree of the 18th oi;
August. 1896, collusive though it was, then the plain­
tiff is entitled to succeed as against the only two res­
pondents who are appealing. They are, respectiveU'. 
Musammat Hasina Eegam and Musaminat-Parniudi 
Begam. The appellants assert that this statcraent 
is a correct representation of the law and, further, 
that the two appellant daughters cannot question the 
validity of the decree passed in favour of their mother 
against their father. We are of opinion that both 
these points are well founded, and we have been 
guided to that decision by the principles laid down 
m  the case of Chenmrapfa v. Puttapa (1). We are 
of opinion that once Khurshed Ali Mian permitted 
a decree to pass against him, in so far as he and his 
representatives were concerned, he was not thereafter 
able, as against his wife, to assert the invalidity of 
such decree. 'That decree was, however, open to be 
impeached by a creditor; and it was, as we have said, 
in fact successfully impeached. In  our opinion the 
legal effect of the decree was, as between husband and 
wife, to invest in the wife the property mentioned in 
the award, and in the terras of the award. I t  follows 
from that that she had a right to execute the mortgage- 
in suit in the year 1913.“ We are, therefore, of 
opinion that on this point the appeal succeeds.

-■Mow as regards the position of Uani Barkat-im- 
nissci, it is unfortunate that she is not represented in ’

fl) (18S7) 11 Eom., 706.
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■'■927 this appeal. B u t  cveB if she were, we are of opinion
dabbaei ^ tluit no authority could liave been cited to us wliicli

would support the decision of the Subordinate Judge, 
M a h b c b  or destroy the contention of the plaintiffs that in the 
ifM. circunisfcances of the case their mortgage is entitled to 

priority. The point is a very short one. Musammat 
Barkat-un-nissa in the year 1906 stood surety. She 
thereby acquired certain well-known rights. One of 
such rights, incidental to the position of a surety, is 
that if the surety is called upon to pay the principal’s
debt and does in fact pay the whole of it, the surety
is entitled to step into the shoes of the creditor, and 
to have for his own benefit any rights which the 
creditor happens to have against the debtor. Sec­
tion 140 of Act Tsfo. IX  of 1872 makes it perfectly 
clear that these rights accrue to a surety when the 
surety has done all ” that he was liable to do. 
Now in this case it is conceded that Rani Barkat- 
un-nissa did not pay the whole of the indebtedness 
that existed between the creditor and the principal 
debtor, but a part only, and, therefore, she was 
nothing more than a creditor having a claim upon 
the principal debtor. She acquired none of the 
rights of either Lalta P r 9,sad or Darbari Lai under 
any of the documents in question. Therefore the 
plaintiffs’ rights acquired by them under the mortgage 
of the IBth of January, 1913, took, in our opinion, 
priority over the claims of Rani Barkat-un-nissa. In 
this respect also we think the appeal succeeds.

We, therefore, modify the decree of the lower 
court and  ̂decree the claim as prayed. We give to 
the pla,ihtiff the costs of the appeal in so far as they 
relate to the issues raised by tho respondents Nos. 5 
■and 8.

A ffea l  allowed.


