
__ _ tiie liiw of coEtraci: in E n g la n d  an d  as codified in
In d ia , is possibly the e x p k n a tio n  o r tlie of
the consistent rule wliicli h as been la id  down b y  tM s  
' ■'■'•rt. 0T)?)3c\l iirast be dismissed with costs.

A appeal dismAssed.
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Before Mi'. Justdce Ashworth and Mr. Justice Iqbal Ahma'd.
1927 AMAB. SIĴ TCxIi AND ANOTHER (DEPENDANTS) V. GOBIND 

Fehmmy, EAM AND ANOTHER (PlAINHFFS) AND SUNDAE L A L
--------- -- (Defendant).*

Act (Local) No. II of 1901 (Agra Tenancy Act), sccUon 199
(3)—Act (Local) No. I l l  of 1901 (Land Ilcveuue Act>,
section 111, clause (1)—Ees judicata—Decree of revenue
court—Conflicting decisions— Later iirevails.

A decision of a revenue coiirt, under section 190(3) of 
the î .gra Tenancy Act, operates as a decision by a civil court 
for iiie pui'pose of res judicata. Tkahir Ilanwant Singh v. 
Jhamola Kunwar (1) 0;Dd Baru Mai v. Stinder Lai (2), fol
lowed.

In a case where two decrees operate as res judicata, one 
as against the plaintiff and the other as against the defen
dant, the later decree must prevail over the former because 
it shuts out consideration of the former. Damba? Singh v. 
M-iinawmav Ali Khan (3), followed.

T he facts of this case are fully stated in tlie 
jndgement of the Court,

Babu Saila Nath M uherji, for the appellants.
Munslii Narain Prasad A shtliana, for the respon

dents.
A shw orth and Iqbal Ahmad, J J .  :—This second 

appeal by the defendants arises out of a suit brought 
by the plaintiffs respondents for a declaration of their

* Second Appeal No. 1860 of 1925, from a decree of Kashi Praaad, 
Subordinate Judge of Mutti’a, dated the 5th of October, 1925, reversing tiii 
decree of Earn Saran Das, Mnnsif of Mahaban, dated the 14th c£ July,

(1) (1®3) 20 A.L.J., 310. f2) (1923̂  21 A.L.J,, 830.
(3) (1915) I.L.E., 87 All., 631.



proprietary title in respect of 9'33 acres of land o u t__
of 50 acres in a certain kJiata. Tlie plaintiffs based ' Am&r 

' tlieir title on tlie fact tliat previous to tlie year 1900 
■they \Tere zamindars and .had a share in two other 
khatas  and also a corresponding share in this parti- 

.<3iilar kliata, which was. a sJiarnlat hliata. They ad
mitted that the defendants had purchased a fraction 
-of their rights in- the other khatas, but maintained 
that at the auction-sale there vfas no mention of a pur
chase of land or share in the slicmlot kliata. They 
also maintained that the defendants in 1914 had sued 
them as the lanibardnrs for a share of profits in the 
shamlat kliata in dispute and that in, that case the 
revenue court had decided against the defendants and 
that this decision of the revenue court operated as res 
ju d ica ta  in the present case, A third reason for their 
claim being allowed was that they had been in adverse 
possessioD  of the land in suit for twelve y e a rs  as 
against the defendants, i f  the latter could be held to 
have acquired any title by the auction-sale of 1900.

The trial court, namely the Munsif of Mahaban, 
decided (1) that the defendants had acquired a title 
in the shamlat patti by reason of their purchase of an 
interest in the principal khatas; and (2) that the 
plaintifl-'j could not be held to have been in adverse 
D O R session  of the land in suit, because they were lam- 
hardars and because they were co-sharers still to some 
extent in the principal khatas even after the auction- 
sale ; and then he proceeded to consider a plea of the 
defendants that by reason of an order passed in 
December, 1924, the questi,on of title in the land was 
rr<f judicata  against the plaintiffs, and decided that 
this order of the partition court could not be regarded 
as res judicata  as against the plaintiffs. In view, 
however, of the first two findings he dismissed the 
plaintiffs’ suit. On appeal the Subordinate Judge
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of Muitia came to no decision on tlie question wlieLher
Asjak tliG defendants acquired an interest in tlie shamlat 

kkata by reason of tlie aiiction-saie in 1900. He lieicl 
tliat tlie revenue court decree under section 164 
operated,as res judicata in favour of the plaintiffs■ 
He agreed v/itii the trial court that the order of thtv 
partition court, dated the 9th of December. 1924, did 
not operate as ros judicata as against the plaintiffs. 
Lastly, he held that the plaintiffs had made out their 
plea of adverse possession for more than twelve years.

The decree of the revenue court in the ease by the
■ defendants against the plaintiffs for their share of 

profits under section 164 does operate as negativing' 
the title of the defendants in the khata in dispute. 
We find that the revenue court purported to determine- 
the question of title on the ground that the defendants 
were not recorded as co-sharers. In other words, it 
decided the question of title under clause (3) of sec
tion 199 of the Agra Tenancy Act. Now it is immate
rial ydiether that court was right in holding that the 
fact of the present defendants being recorded as co
sharers in the principal pattis amounted to their beinp  ̂
recorded as co-sharers for the purpose of land in the 
shamlat patti or not. The court was entitled to 
interpret the village papers and to take the view that 
the defendants were not recorded co-sharers. In pur
suance of this view, it  was entitled to determine thê  
question of title under section 199 (3) of the Agra 
Tenancy Act. No appeal was hied against its decisiof!. 
Consequently, that decision is final. The question is 
whether it can operate as ,res judicata in this case. 
It has l)een consistently held by this Court that a deci
sion of a revenue court under section 199 (3) of the' 
Agra Tenancy Act operates as a decision by a civil 
court for the purpose of res judicata- The present suit 
is within the jurisrlietion of a Mimsif, namely, the-



civil court of the lowest jurisdictifm. I f  i-.he reveuiie _ ..
court is for tlie purposes of res jiidicatci to be treated ■ 
as a civil court, it must be deemed to have decided v. 

the matter as a Munsif at least. I t  must, therefore; 
be held to have been competent to decide the present 
suit, As an authority for this we need only men
tion the cases of Thnhur Ilcmivant Singh  v, JliaM ola  
Ku7iwar (1) and Baru Blal v. Sunder L a i (2).

As regards the order of the partition court we 
are unable to agree with the lower courts that this 
order does not operate as res judicata  in favour of 
the defendants. This order was as follows :—

The sale-deed stiows that sliamlat was also sold. The- 
p.pplicaiit should seek his remedy from civil court. Objec
tion is rejected.”

The partition court after passing this order pro
ceeded to prepare the lots and to submit the partition' 
proceeding referred to in section 114 of the revenue 
court to the Collector. I t  coidd not have done this, 
if the order quoted above was intended by the court 
to be a reference of the parties to the civil court under 
section 111 (1) (b) of the Land Revenue Act. The 
order clearly states that the shamlat was also sold and 
this clearly amounts to a declaration of the title of 
the auction-purchaser in the sliamlat land. The 
decision, therefore, contained in the order quoted 
a,mounts to a decision under section 111 (1) (c). It, 
tlierefore. had the effect of a decree of a civil court in 
virtue of section 112 of the revenue court. The 
reference in the order to a remedy in the civil court 
must mean by .way of appeal. There was no appeal 
against this decision and it has become final. 
therefore, operates as res judicata  against the plain
tiffs in the same way as the decree in the 164 ease- 
operated against the defendants.

(1) (1922) 20 340. (2) (1923) 21 A.Tj.J., 330.
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1027 f'lie situation is, therefore^ that we have two
amae decrees operating as res judicata; one as against the 

plaintiffs and one as against the f!efeiida,nts. W e ar(3 
of the opinion that '.'ii such a case it is the later decreo 
that must prevail over tJie former, becanwe tlie lati^r 
decree shuts out consideration of the former. A s an 
aiitliority for this would Eiention the caso Oi 
Dambar Singh v. Mnnmvwar Ali Khan (1). W e, 
therefore, consider that tlte lower appoila/re coi5.rt wm/:̂  
wong* in deciding the present case? in favour of tlie 
plaintiffs on the groniid of res judicata.

As regards 'tho plea of adverse possession set up 
hj the plaintiffs the lower appellate court has allowed 
the plea on the groraid that the plaintiffs have been 
receiving rent in respect of the shamlat patti for more 
than twelve years. Ko receipt, liowever, of the rent 
'Coiild -operate as adverse possession for the reasons set 
forth by the trial court- The plaintiffs were both 
iambardars and as such, agents for tlie other co- 
sharers- They were also themselves co-sharers in the 
principal pattis and any possession of them of tha 
shamlat pattis would be possession not only on behalf 
of themselves but on behalf of the other co-sharers in 
the principal pattis. In view of the above findings 
it is mot necessary for us to decide whether the auction- 
sale in 1900 did operate to vest in the defendants an 
interest in the shamlat patti. W e are, hDwever, or 
■opinion that it did so. The interest of the co-sharers 
in the shamlat patti was merely appurtenant to their 
respective interests in the principal pai;tis and a.s such 
would pass along with the interest of the plaintiffs 
In those pattis transferred to the defendants by the 
auction-sale, irrespective of any specific mention in the 
sale-deed of the sale of the appurtenant interest.
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For the above reasons we allow this appeal a n d __
restore the decree of tlie trial court. The appellants amar

■ ^ ^ SiKOH
will get their costs throughout. ■  ̂ v.

Ajrpeal allowed,
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M IS C E L L A N E O U S  CIVIL.

Before Justice Sir Cecil Walsh and Mr. Justice Banerji,
IN THE MATTER OF TH E FIEM  NIHAL CHAND, 1927
: K ISH O EI LAL.-™ î ebmar.j.

Act No. XI of 1922 ilndian Incomc-Tax Act), sections 3 — -------- -
and 26—Effect regards assessment of incomcAax of 
the conversion of a joint Hindu family carryincj. on busi
ness as such into a registered firm.
A body of persons constituting a joint Hindu family who 

I'ad for some yesirs been currying on business as such in Gawn- 
pore ronverted themselves into a registered firm, with speci
fied sharss of each individual partner.

Held that for the purposes of the Indian Income-Tax 
Act, 1922, the registered firm was the “ successor "  of the 
joint Hindu family, and that as regards the' first assessment 
j-'fter the conversion it was the firm that was liable to pay; 
tut the principles on. which the rate and tlie amount of the 
tax payable should be calculated were those applicable to the 
joint Hindu family who had been carrying on the business; 
during the period on the profits of which the assessment was 
to be based. In the mnitcr of Bcgg'-, Sutherland d; Co., Ltd.
(1), followed.

This was a reference under section 66 (2) of the 
Indian Incom e-Tax A ct, 1922.

The facts of the case sufficiently appear from the 
order of the Court.

The Government Advocate (Mr, (7. W. Dillon), 
for the Crown.

"̂ 3r. K ailas  'Nath Katju.^ for the assessee.
W alsh  and Banerji, J J .  .-— This is a case stated 

by. the Coroniissioner of Income-Tax. Shortly stated
* Miscellaneoi33 Case No. 62 of 1Q27.

(1) (1925) 47 All., 715.


