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was a proper case for an amendment either by the Su­
bordinate Judge himself or by this Court, but we have 
pointed out that there can be no amendment in a case 
of this kind, where the whole foundation is sought to 
be destroyed by the allegation that the action itself is 
premature. If the action is found to be premature, 
■amendment cannot cure a defect of that character.

The result is that this appeal must be dismissed. 
'The defendo.nts do not appear. The appeal is, tliere- 
fore, dismissed without costs.

Appeal dismissed.
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Before Justice Sir Cecil Wal'̂ h and Mr. J-iisticc Bancrfi.

R A M  B A T  A N  L A L  (D e p e n d a n t) o. ABDUL WAHID 
KHAN ( P l a i n t i f f )  . *

Jet No. IX of 1908 (Ifidian Limitation Act), scheduh I, 
article 83—LvmiPition—Agreement to pay money to a 
third party—Gaus'i of action—Terminus a quo.

If A nndertakes to pay money to G on behalf of B, but 
no time is specified within which the payment is to be made, 
no cause of action arises against A until payment 1b demand­
ed by either B or G. If  then—A having made default in 
payment—C sues B and recovers from him, limitation in 
respect of a suit by B against A will not begin to run until B 
has been compelled by G to pay. Kedar Nath v. Har 
Govind (1), followed. Eaghubar Rat v Jaij Raj (2), referred 
■to.

T he facts of this case were, briefly, as follows -  
-Jafri Begam mortgaged certain property to Yusuf 
'Ali in 1902. Abdul Wahid, the heir of Jafri Begam, 
sold a portion of this property on the 22nd of June, 
1907, to Ram Ratan, and out of the sale price he left 
with Ram Ratan a sum sufficient to pay off the 'whole 
of the amount due on the mortgage and directed him

* Pirst Appeal No. ,131 of 1926, from an order of Eafrlianafh Prasad, 
District Jutigi n£ Farrukhabad, dated the 9Vh of Jtine, 1926.

(1) (1926) 24 A .L .J,, 5B0. (2) (1912) I.L .E ., 34 All., 429.
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to do so. Earn- Katan did not pay tiie money to- 
Yusuf Ali. On tlie 11th of October. 1915, Yusuf Ali, 

Lir brouglit a suit on bis mortgage against Abdul Wahid 
Abdul Eaiii Satan. The suit was decreed and, in accord-
wahib a,iice with the decree, the portion of the property which 

had been purchased by Rain Ratan was sold first. 
The proceeds proving insufficient, Yusuf Ali, in 
'August, 1918, applied for sale of the portion of the 
property left with Abdul Wahid. ITpoii this a com­
promise was effected between Yusuf Ali and Abdul 
Wahid on the iSth of June, 1920, by which Abdul 
Wahid had to pay Rs. 2.500 to Yusuf Ali and the 
sale was averted. Within three years of the date of' 
this payment Abdul Wahid filed a suit against Ram 
Ratan for recovery of Rs. 2,500. The court of first- 
instance deemed the character of the suit as being one 
for the recovery of purcliase-money and held it to be; 
barred by limitation. TJie lower appellate court 

, regarded the suit as being one for damages actiially 
occasioned to the plaintiff by the failure of the defen­
dant to pay off the money that was left with him-for 
payment to Yusuf , Ali, and holding that the suit was 
within time, remanded the suit for disposal on the 
merits. The defendant appealed to the High Court.

Munshi Narain Prasad. Astliana and Munshi-.' 
GirdJiari Lai ganvala, for the appellant.

Alaulvi Miiklitar Ahmoil^ for the respondent.
W alsh and B a n e r j i ,  J J .  We think th at this- 

appeal fails. W e agree with the view taken by the-' 
learned Judge. There seems to have been a good deal 
of discussion at different times about the date of thê  
cause of action and, therefore, the plea of limitation 
for these suits for loss or damage incurred by reason 
of the failure of a party to the contract to carry  out 
his undertaking to pay money to a third person- From  
one point of view the present appeal is unarguable..
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Mr. Ndrain Frasacl A shthana  says that no time was 
fixed for payment, therefore no time ever arose for 
the performance of the obiigation, therefore there lai,
could be no breach until the person who had under- 
taken to pay was called upon to do so, either by the’ 
person with whom he had consented to pay, or by the 
person whom he blight to have paid. It would be 
sufQcienl intimation creating a breach when the 
person to whom the money has to be paid sues the 
original debtors, namely, in this case, the plaintiff.
We hold unhesitatingly that where no time is men­
tioned, it means the undertaking is an undertaking 
to pay upon demand and no cause of action arises 
until demand is made, and when demand is made and 
ignored, then if the person to whom the money should 
be paid sues the person with whom the contract has 
been made, loss occurs and damages are recovered, the 
cause of action is not the breach, but the loss itself, 
and, therefore, the statute in this case ran froi» the 
time when the money was paid. Relia,nce was placed 
upon a decision, which is now of some years’ standing, 
reported in Raghubar R ai v. Ja-ij R a j (1). We doubt 
whether that case is a clear authority. The money in 
that case had not been paid and, therefore, the ques­
tion which has arisen in most of the subsequent cases 
did not arise. There seems to be a healthy and con­
sistent current of authority in recent years thai the 
statute rims from the time when the loss is incurred, 
or, in other words, when payment is made. The 
learned Judge based himself upon a recent case decid­
ed by a Bench of this Court in Kedar Nath v. E a r  
Go’dind (2). We agree with that decision. We think 
that it is applicalile here and we thinl  ̂that in all pro- 
baMlity the, reasoning of Mr. Justice A shworth’s 
judgement drawing attention to the difference between

(1) (1912) IJj.E ., 84 All., 429. (2) (19-26) 24 A.L.J., 550.
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__ _ tiie liiw of coEtraci: in E n g la n d  an d  as codified in
In d ia , is possibly the e x p k n a tio n  o r tlie of
the consistent rule wliicli h as been la id  down b y  tM s  
' ■'■'•rt. 0T)?)3c\l iirast be dismissed with costs.

A appeal dismAssed.

f>()g THE INDIAN LAW REPO R TS, [ ’VOL. X L IX .

V).
A bdul
W ahid

Before Mi'. Justdce Ashworth and Mr. Justice Iqbal Ahma'd.
1927 AMAB. SIĴ TCxIi AND ANOTHER (DEPENDANTS) V. GOBIND 

Fehmmy, EAM AND ANOTHER (PlAINHFFS) AND SUNDAE L A L
--------- -- (Defendant).*

Act (Local) No. II of 1901 (Agra Tenancy Act), sccUon 199
(3)—Act (Local) No. I l l  of 1901 (Land Ilcveuue Act>,
section 111, clause (1)—Ees judicata—Decree of revenue
court—Conflicting decisions— Later iirevails.

A decision of a revenue coiirt, under section 190(3) of 
the î .gra Tenancy Act, operates as a decision by a civil court 
for iiie pui'pose of res judicata. Tkahir Ilanwant Singh v. 
Jhamola Kunwar (1) 0;Dd Baru Mai v. Stinder Lai (2), fol­
lowed.

In a case where two decrees operate as res judicata, one 
as against the plaintiff and the other as against the defen­
dant, the later decree must prevail over the former because 
it shuts out consideration of the former. Damba? Singh v. 
M-iinawmav Ali Khan (3), followed.

T he facts of this case are fully stated in tlie 
jndgement of the Court,

Babu Saila Nath M uherji, for the appellants.
Munslii Narain Prasad A shtliana, for the respon­

dents.
A shw orth and Iqbal Ahmad, J J .  :—This second 

appeal by the defendants arises out of a suit brought 
by the plaintiffs respondents for a declaration of their

* Second Appeal No. 1860 of 1925, from a decree of Kashi Praaad, 
Subordinate Judge of Mutti’a, dated the 5th of October, 1925, reversing tiii 
decree of Earn Saran Das, Mnnsif of Mahaban, dated the 14th c£ July,

(1) (1®3) 20 A.L.J., 310. f2) (1923̂  21 A.L.J,, 830.
(3) (1915) I.L.E., 87 All., 631.


