
1927tliese matters to the prior suits or to the question cl' 
res ju d icata ; but in  view of our decision  above as to hub l.vl 
the application of the principle o f res j-udicata to the gulzaei 
joint tenancy, it  is clear that the lower court v^as 
right so far in its clealing- -vvitli these issues. It  did , 
ill fact, reject the plaintiffs claim on the ground that 
there had been a partition in 1917. No attack on the' 
finding in this respect has been made before us in 
appeal, and it is,, therefore, unnecessary for ns to 
further consider this question. The lower appellate 
court, after considering the partition and matter?  ̂
bearing thei*ecai, ai“rived at the conclusion tlia,t the 
plaintiff respondent has totatiy failed to substantiate 
his claim .”  The result is that the appeal fails in its 
entirety, and is dismissed with costs.

A 'jrpeal dism issed.
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Before Mr, Justice VaJal and Mr. J u s ik e  Fullau.
H U :SA .IN I B E G A M  ( P l a i n t i f f )  v . M TTH AM M AD M .'EHD 1

(D e fe n d a n t) .*  ' Janv.anj, m

Muhanimadiin law—Shias— Will—Legocy— Consent o f li cirs—
Death, of legatee in lifetim e o f testator.

According to the Sliia law a testator can leave a legacy 
to aiH lieir so long as it does not exceed oue-third of bis 
estate. Sucli a legacy is valid without the consent of the 
other heirs; but wiiere it exceeds one-third, it is not valid 
without the consent of all the heirs. Such consent may be 
given either before or after the death of the testator,

If a legacy is not addeeraed bi' the testator, the deatJ  ̂
of the legatee does not cause a lapse, but the legac;y descends to 
the legatee’s heirs.

Fahm ida Khanum  v. Ja fr i Kluimim  (1), referred to.

T h e facts o f  this case snfhciently appear from  the 
indelement of the Court.

* Pii’st -Appeal No. 4 of 1924, from n, dreree of Hamiman Prasa] 
Varma, Subordinate .Tndge of Bijnor at Moradabad, dated the 18th of 
September, 1923,

a )  (190S) I .L .R .,  30 A ll., 158.



Mr. Nthal Cha.nd ;Liid Maiiivi Muhhtar Ahmad,
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htjswni ibr the appellant.
becam Surendra Nath Sen and Mr. Syed Molicmi-

Husain, for the respondent.
D a l a l  and P u l l a n , J J .  :—This is an appeal by 

a Muhammadan lady, Miisammat Masiti Begam, 
against a decree of the Subordinate Judge of Morad- 
abad, who dismissed her suit for possession of th-3 
village of Hakimpur Qazi, which she songlit to obtain 
from her nephew Saiyid Mnhannnad Melidi. The 
•case turns entirely on the question whetlier this pro­
perty has been validly bequeathed to Muhammad 
Mehdi by the will of his maternal grandmother, 
Musammat Murtazai Begani. It is admitted on both 
sides that if the will were set aside, the plaintiff , who 
is the only surviving daughter of Musammat Mur- 
ta,zai Begara, would he entitled to the whole of her 
property by inheritance. As it is, she has obtained 
tlie rest of the property left by her mother; but this 
propert}  ̂ has been denied to her, as it was bequeathed 
by will to her sister, Musammat Husaini Begam, and 
is now in possession of the latter’s son.

In the lower court the i^laintiS actually denied 
the existence of the will; but this matter is not now in 
issue. Undoubtedly, the will was executed by Mu­
sammat Murtazai Begam in the year 1897. Apart 
from this objection, the will has been challenged in 
this Court on the ground that it is invalid under 
Shia law, because it purported to transfer more than, 
one-third of the testator's estate. Reliance is placed 
on a ruling of this High Court in Falmiida Khanum, 
Y\ Jafrl Khamm (1). According to the head-note ' 
of that ruling, where a legacy exceeds one-third of the 
estate, it will not be valid to any extent unless the 
consent of the heirs, given after and not before the

(1) a90S) T.L.K., 80 • A)!., - 'I5JJ. ■



death of the testator, has been obtained. In this case,
■the consent of the other heirs was undoubtedly obtained 
to the will at the time of its execution, but it is not 2  
proved that there was any sucli consent after the 
testator's death. The respondent denies that the 
property bequeathed is more than one-third of the 
whole estate of Musannnat Murtazai Begain, and the 
evidence on the question is not conclusive; but we are 
•of opinion that the ruling cited by the appellant can 
be distinguislied from the case before us, for there 
one of tlie heirs of the testator was excluded entirely 
from inheritance, and in this case a certain portiou 
is left to each of the heirs. We consider that that 
T illin g  should be confined to the case which it was 
designed to meet, and not applied to every case in 
which a Shia testator bequeaths more than one-third 
of his estate. The commentators to wliom we have 
access are all of opinion that the consent required 
under Shia law may be obtained before the death of 
the testator. Ameer Ali, in the first volume of the 
4th edition of his book “ Midiammadan Law, ” page 
592, writes :—

“ According to the Shia law . . .  a. testator carj. 
leave a legac}' to an heir so long as it does not exceed one- 
third of his estate. Such a l e g a c y  is valid ;withoiit the 
consent of the other heirs; but where it exceeds one-third, it 
is not valid without the consent ot all the heirs. Such con­
sent may be given either liet'ore or after the death of the 
testator.’’

The same opinion is given by Mr. Tyabji in his 
book “ Principles of Muhammadan Law, ” 2nd 
edition, page 784, and we, consider that this is the 
view which we should follow in the present case.

Another question raised is whether the legacy 
can be valid, as the original legatee, Musammat 
Husaini Begam, died in the year 1902, many years
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before her motlier. Baillie in iiis ‘ ‘ Digest o f Muliani- 
Hdsai-xt maxUiii Law, pag’e 247, writes as follows :—
B egam ’ I  &
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V . In all cases of bequest, vvhere the .legatee happeuB tO' 
die before the testator, some doctors are of opinion tliat the 
legacy is Toid; but others have rniiiutained that, although 
if the testator should retract the bequest, it would be nullj 
whether tlie retraction takes place Jjefore or after the death 
of the legatee, j^et if Ihere is no retraction, the legacy 
descends to the heks of the legatee. This of the tAVo reports 
is most authentic and approved.”

Ameer A ii takes tbe same view, at page 614 of 
volume I of Miili(immadaii Laiv, ”  wlicire lie dis­
tinguishes between Hanafi and Sliia laws. On 
point, he says—

“ If the legacy is liot addeeined by the testator, the 
death of the legatee does not cause a lapse. It descends 
to the legatee’s heirs.”

In the present case tlie will was assailed on every 
pi>ssible groiind, consequently it i,s only natural tliat 
evidence was adduced to sliov̂  ̂ that the will was re-_ 
voked by Musammat Murtazai "Beg£un.

[A fter disGUSvsig the evidence, the judgement con­
cluded thus;— ]

In our opinion the story of the revocation of the 
will is improbable, and the reasons assigned for it 
are insiifhcient. We consider that the will is a valid 
will that stands unrevoked, and that the plaintiff i.'̂  
not entitled to the property for which she has brought 
this suit.

We dismiss this appeal with costs.
A'j'>'peal dismissed.


