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Before Mr. Justice Boys and Mr. Justice Kendall.
OUB LAL (Prantirr) o. GULZARI TAL (Durespant).* 1697
Janwary, 21
Ciwil  Procedure Code, section 11—Res judicata—Wrong ——=
decision on a point of law—Pecuniary jurisdiction—

Bearing of the question of pecuniary jurisdiction on the

application of the doclrine of ves judicata.

It is not a corvect proposition of law that the pecuniary
jurisdiction of the trial coort has no beaving on the appli-
cetion of the prineiple of res judicata; where the pecuniary
jurisdiciion of the court which tried the firsh snif was not
sufficient to enable it to try the second, the principle of res
jutdiceia will not apply.

Shahzade Singh. v. Muhammad Mohdi Al Khan (D
and Sheikh Hassu v, Ram Kumar Singh (9), referved to.

An erroneous decision on an iszsue of law can bhe the
basis of a plea of res judicata. Mangalathammal v. Narayan-
swami Aiyar (3), dissented from.

TeE facts of this case sufficiently mppear from
the judgement of the Court. "

Pandit K. N. Laghate, for the appellant.

The respondent was not represented.

Bovs and Kexparn, JJ.:—This is a plaintifi’s
appeal in a suit for damages on the allegations that
the defendant had wrongfully cultivated the plain-
tiff’s share, a joint holding, and that the defendant
had further cub certain trees and taken certain fruit
from groves belonging to the plaintiff. We will deal
first with the question of joint tenancy. The trial
court held that the plaintifi’s joint ownership of ths
tenancy was res judicata, and decreed the plaintiff’s
claim, allotting him Rs. 531-10-0 as damages. It i3
mlmlt‘red on behalf of both parties that there fwere

*Second Appeal Wo. 65 of 1925, from a decroe of Molnmm'm
Ziaul Hagan, Subordinate Judge of M"tmpun dated the 14th of November,
1924, reversing a decree of (}lnmhmn Das, Munsif of tawah, datad
the st of December, 19283. '

T (1909 T.L.R., 32 AL, 8. (9) (1694) I.ILR., 16 All, 18
(%) (1907) T.TLR., 806 Mad., 461.
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two previous suits in 1918 and 1920, in which the
guestion of ownership had been decided in favour of
the plantiff. The lower appellate court, however,
held that the matter was not res judicate because the
plaintiff’s title was based on his acquisition by sale
and foreclosure of a certain share in an occupancy
holding, and that such a title was void under the pro-
visions of the Tenancy Act. It further held that a
wrong decision on a point of law could not be the
basis of a plea of res judicata, and in support of thiz
proposition it relied on the decision of the Madras
High Court in Mangalathammal v. Narayanswami
Azyar (1) in which it was held that
“ Tt has long been settled by authority in this Court
and cannot, we fhink, now be questioned that the errone-
ous decision by a competent fribunal of a question of law
divectly and substantinlly in issue belween the parties in a
suit does not prevent & court from deciding the same question
arising hetween the same purties in a subgequent suit. aceord-
ing to law.”
~ We are, however, nnable to concur in' this ex-
pression of opinion. In onr view, the words of
section 11 of the Code of Civil Procedure are clear
that “ No court shall try any suit in which the matter
directly and substantially in issue has o
There is, in our view, nothiug in these words to limit
the matter in issue to an issue of fact. On behalf,
however, of the respondent a further reason has been
urged in support of the plea that the matter was not
res judicata. This reason is that while the first suits
were within the competency of the court which tried
‘them, that court could not have tried the present suit
by reason of the fact that the valuation of the suit was
in excess of the pecuniary jurisdiction of the court
which tried the earlier suits. The facts as regards the
pecumiary jurisdiction of the two courts are not denied
(M (1907) TTLR., 80 Mad., 461.
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by the appellant. We think, therefore, that the res-
pondent’s contention must be accepted that the first Hue TAL
court was not competent to try the present suit. It is  guuzan
not sufficient that the first court should have been com- ™
petent to try one or other of the issues. Section 11,

when split into its two parts, is clear, firstly, that

“No court. shall try any svil in which the wmatter
directly and substantially in issue has been directly

and substantially 1 issue in a former suit between the

samie parties ov betwecen the parties under whom they

or any of them claim, litigating under the same title,

in a court competent to try such subscquen! suit and

has been heard and finally decided by such court,

and, secondly, that ““ No court shall try any issus i
which the matter dircctly and substantially in issue

hias been directly and substantially in issue in a former

suit between the same parties or between the parties
under whom they or any of them claim, litigating
under the same title, in a court competent to try the

suit in which such issue has been subSequently raised,

heard and finally decided by such court.” Tt is clear,

when the section ig thus split up, that in both cases

the trial court must have been competent to trv the

later snit and not merely an issue in the later suit.

On behalf of the appellant reliance has been placed

on Shahzade Singh v. Muhammad Mehdi Al Khan

- (1) as supporting the proposition that the pecuniary
jurisdiction of the trial court has no bearing on the
application of the principle of res judicata. We
think, however, that this contention iz wnfeounded.

In that case it was urged that the fact that the trial

conrt, a revenue court, had only jurisdiction up to

Rs. 100, and the suit in the later civil court was
valued at Rs. 250 did not prevent the application of

the principle of res judicatn, hut the ratio decidends

was not that the question of the valuation of the suit

1) (199 LR, 32 A, &
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was immaterial, but that the revenue court deciding
the question of title st Do deemed to be the civil
court of lowest jurisdiction wihich would have been
competent to try the suit, if the parti(*s had been
relerred to a civil court. If it were to be decmed
such civil court. that civil court Wuuld have had
power to try the later suit. The case, thercfore,
does not suppoit the contention of the appellant.
On the other hand, we have been referred by the res-
pondent to B’;’chkh Hassu v. Ram Kumar Singh (1).
We think, therefore, that though the rejection of the
plea of 7es judicata cannct be supported for the
reason given by the lower appellate court, yet
for the other reason whiclh we have stated the
question of the plaintiff’s title was net res judicata.
If the matter then is open to decision in the
present suit, there can be no gquestion but that
the p]f‘:”’“i“f did not, in viviue of the terms of the
Tenancy Act, acquire a title in the occupancy holding

by his sale and foreclosure. That being so, his claim

for a declaration of his share and damages must [ail.

We now turn to consider the plaintiff’s claim so
far as it concerns the groves and damages for cuttinﬂ
the trees and taking the produce of those groves
The trial court held that in ceriain suits between the
parties the land in question had been held to be groves.
In this case it did not hold that the matter was res
judicata, but went on to say that there was no re-
liable evidence to the contrary. It further held that
the pricr suits showed that the plaintiff owned all
of the groves except two-of them, and finally on the

evidence held that the defendant was in possession

and had taken the produce; and it gave the plaintiff
damages in two amounts of Rs. 141-2-9 and Rs. 93-5-4.

The lower appellate court did not refer in regard to

(1) {1604 LR, 16 All, 183



VOL. XLIX | ALLAHABAD SERIES. 547

. . - : » 9
these matiers to the prior suits or to the guestion of 17

res judicata; but in view ol our decision above as to Hoy Lo
the application of the principle of res judicata to the  guume
joint tenancy, it is clear that the lower court was - Lo
right so far in its dealing with these issues. It did,
in fact, re]'ect the plaintifi’s claim on the ground that
there had been a partition in 1917. No attack ou the
finding 1 this re espect has been made before us in
m:i,ml ind it is, therefore, unnecessary for us to
further consider this question. The lower appellate
court, after (',Ollﬁ‘ld'l}‘i’llgf the partition and matters
bearing therevnn, avreived at the conclusion that *f the
plaintifl respondent has totally failed to substantiate
hiz claim.””  The resuit is that the appeal fails in its
entivety, and is dismissed with costs.

Appeal dismissed.

Before Mr, Justice Dalal and Mr. Justice Pullan,
- HUSAINT BEGAM (Pramrr) oo MUHAMMAD MEHDL (g
(DrrENDANT).* January, 2%
Muhaminadan lar—Shias—Will—Legocy—Consent of heirs—
Deaih of lequtee in lifetime of testator,

According to the Shia law a lestator can leave a legacy
to an heir so long as it does not exceed one-third of his
estate. Such o legacy 1z valid without the consent of the
other heirs; but where it exceeds one-third, it 1z not valid
without the consent of all the heirs. Such consent may be
given either before or after the death of the testator,

If a legacy is not addeemed by the testator, the death
of the legatee does not cause a lapse, but the legacy deseends to
the legatee’s heirs.

Fahmida Khanum v, Jafri Khanum (1), referred to.

Tar facts of this case sufficiently appear from the
i ude’ement of the Court.

* Pirst 2\r>pw.1 No. 4 of 1924, {roms n decree of Hanuman Prami
Varma, Bubordinate Judge of  Bijnor at Moradabad. dated the 18th of
September, 1023,

(1) (1908) LI.R,, 30 AllL, 153.



