
three cases which we have last quoted support the view __
which we have ourselves expressed that the proper 
article of schedule I  of the Stamp Act was article 5(c) v.
and that the plaintiff was entitled to rely upon sec- t >a s . '

tion 25 of the Contract Act.
The result is that, allowing the appeal, we set 

aside the decree of the lower appellate court and 
restore that of the trial coiirt, subject to tlie appel
lant affixing stamps to the value of Rs. 5-8-0 to the 
document Ex. 2, numbered 37B, in accordance with 
the provisions of section 35 of the Stamp Act. The 
appellant will have his costs in this Court and the 
court beloY/.

’Ajrpeal allmued.
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B efore Mr. Justice Lindsay.
P v A M .S IN G H  (D e fe n d a n t)  v . M A N  S I K G H  ( P l a i n t i f f ) . *

Act No. I I  o f 1899 (Indian Stanii} Act), section 44, sun-section 20. 
(3)— Stam p— Deficiency ni stamp discovered in pendiruf 
suit and m ade good, hut not entered in costs—Suit to 
recover amount so •paid 'barred.
In the-course of a snit on a mortgage it was cliscoYered 

tJiafc the mortgage sued on was insLifficicntly stamped. The 
deficiency was made good by the plaintiff, altbongh the 
liability was really on the defendant; but the payment so 
made was not included in the costs of the suit in the decree 
which^was made in the plaintiff's favour.

Held, that the plaintiff could not tliereafter sue to re
cover the amomit which he had î taid on account of the defi
ciency in stamp duty from the defendant.

T h is  was an application in revision against a 
decree of the Court of Small Causes at Chandausi.
The facts of the case, so far as they are necessary for 
the purposes of this report, appear from the judge
ment of the Court.

Civil Bevision INo. 18 3  of 1926.
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1927 Mr. p . N. Sapru, for the applicant.
eam Mimslii Panna Lai, for the opposite party.

L in d s a y , J .  :— The question in this case is the 
S i S  correct interpretation of section 44, sub-section (3) 

of the Indian Stamp Act, 1899. This sub-section 
was pleaded as a bar to tlie suit in the court.below. 
The Judge of the Small Cause Court overruled the 
objection and held that sub-section (3) to section 44 
was not a bar. In  my opinion the decision is erro
neous. The section has not been correctly interpret
ed by the court below. The facts are quite clear. 
The plaintiff Man Singh held a mortgage from the 
defendant Ram Singh, dated the 11th of November,
1922. He put that mortgage in suit, and. while the 
case was pending it was discovered that there was 
a deficiency of stamp duty. Nobody denies that Ram 
Singh, the mortgagor, was the person who was liable 
for this deficiency.

The plaintiff, having paid the deficiency in order 
to make the instrument regula.r and in order to get 
a decree, has brought this suit for the recovery of 
the money paid by him. He apparently did not make 
any application to the court wlvich was trying the 
mortgage suit to include the amount so paid in the 
costs of the suit.

The terms of section 44 (3) provide :
Such amount may, if tlie court thinks fit, be 

included in any order as to costs in any suit or pro
ceeding to which such persons are parties and in 
which such instrument has been tendered in evidence/’ 

Here the plaintiff and defendant were parties 
to the mortgage suit and tlie mortgage was tendered 
in evidence. The sub-section then goes on to say :

I f  the court does not include the amount in 
such order, no further proceedings for the recovery 
of the amount shall be maintainable.”
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These last words are as precise as can be, and iii ^^27

my opinion they indicate clearly that a suit for the kam
recovery of deficiency in stamp duty cannot be enter- 
tained if the case falls within the provisions of sub- Singh
section (3) of section 44.

I  allow the application, set aside the decree of 
the court below and dismiss the plaintiii'’s claim. 
Parties will bear their own costs in both courts.

'A p p l ic d t io n  allotved.
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Before Mr. Jnstirc Dalai and l\Ir. \7usiicc Pnllnn.
A H M A D I B E G  A M  ( P l a i n t i f f )  A B D U L  A Z IZ  and 9̂ . 3 7

OTHERS (D e fe n d a n ts ') .*  Jim-mry,
21

I lu l ia n im a c la n  la w — G ift  o f  u n d im d ed  sh a r e  o f  jo in t  p r o - _______:__
p c H y — D o n o r  n o t  in  -p ossess ion  a t  t im e  o f  m a k in g —
“ Muslia.”
A M u h am m ad an  fa th e r , w ho w as n o t in  possession  at th e  

t im e , m ad e a g ift of an  undivided share of jo in t  property to  
h is d au gh ter, bu t he did all th a t  w as p ossible  for h im  to  
-do to  pu t h is d aughter in  th e  sam e p osition  in  w h ich  he h im 
self w as, and he and liis daughter su b seq u en tly  jo in tly  sued 
th e  o th er co-ow ners of th e  prop erty  and ob tained  a d ecree.
H e.ld , th a t  th e  g ift w as not invalid  for w an t o f th e  donor’s 
jjoB session , or by th e  d octrine of m u s h a ;  and in  th e  c ircu m 
stan ces of th e  case th e  d octrine of m u s h a  did n o t apply, as th e  
donor had  o sten sib ly  sold th e  p roperty  first a t a  fixed price and 
th e n  absolved th e  d ebtor of th e  d ebt w hich w as th e  p rice . 
M o h a ? iie d  B u 'ksh  K h c m  v. H o s s e in i  B ib i  (1), M o h ih u lla h  v.
A h d u l  lO ia lili  (2) and S h e ik h  M u h a m m a d  M u m ta z  A h n ia d  
'V. Z u h a id a  J a n  (3 ) , referred  to .

T he facts of this case were as follows:—
The plaintiff, Mnsammat Ahmadi Begam, sued 

for partition of her share of eight shops and a yard
'"Second Appeal No. 13 8 1  of 1924, .from a decree of A?l)or K ath  ,

M ukerji, D istrict Jud ge of Bareilly, dated the 6tli of August, 1924, confirm
ing a decree of Preo N ath Ghose, Snbordinate Jud ge of Bareilly, dated 
■xhe 22nd of December, 1923.

(1) (1888) I .L .E . ,  15  C alc., 684. (2) (19G8) I .L .E - ,  30 A ll., 250.
(3) (1889) L .E . ,  16  I .A .,  205.


