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A P P E L L A T E  C IV IL .

Befom  Mr. Justice Lindsay and Mr. Justice Sulaiman.
1927 KALYAN ( D e f e n d a n t )  I>ESRANI ( P l a i n t i f f )  

j-rnmrij, (Local) No. X I o f  1922 (Agra Pre-em ftion  Act)—
------------  j y  Qj (Transfer o f Property Act), sec

tion 54— Sale—Pre-em ption—Transfer o f a right which  
has to be established by litigation—Sale consideration  
being an unascertained smu to be spent as cosf,s o f a 
future suit.
A 'Hindu widow, in possession as such of her late hus

band’s ]3roperty, sold the same. On the death of the widow 
the nearest reversioner, not having enough money to sue 
for the recovery of the property, sold his interest in a portion 
of it, the consideration being that the vendee undertook to 
pay the costs of a joint suit to recover the property from the 
hands of the widow’s transferee. A suit was brought, but 
wais compromised : the widow’s transferee retained a portion 
01 the property, whilst; the reversioner and his vendee got the 
rest. A suit was then filed to pre-empt the sale by the 
reversioner.

Held, (liat under the provisions of the Agra Pre-emption 
Act, 1922, no suit would lie to pre-empt such a sale. Abdul 
W ahid Khan  v. Shaluka B ibi (1), referred to.

T h e s e  were two appeals arising out of two su its  
for pre-emption, the plaintiff in each case being- 
Miisammat Desrani, and the defendants being' 
Ivalyan aiir! Paras Ram.

The second defendant to these suits. Paras Rara^ 
liad two cousins named respectively Parmanand and 
Pahlvvaii. When Parmanand and Pahlwan died, 
they were succeeded by their respective widows, and 
these widows during their lifetime alienated the pro
perty of their husbands by sale in favour of certain 
third par lies.

* Secon:! Appeal No. 119 7  of 1935 , from a decree of B .  L .  Norfcou^. 
District Judge of Jh an si, dated the 7th of April, 1926, confirming' a ds'cree 
of S ln i Nath, Officiating M im sif of Orai, dated the 1s t  of December, 1924. 

(1) (1893) I .L .E . ,  2 1  Calc., 496,



When Parmanaiid and Palilwan died, Paras 1927
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KAr̂ a-NEarn was the nearest reversioner. He was anxious 
to recover possession of the properties which had been 
alienated, as above stated, by the widows, but he had 
not the funds necessary to institute the suits which 
had to be brought in order to enable him to recover 
possession. In  these circumstances, on the 13th of 
September, 1923, he executed two sale-deeds in favour 
of the defendant, Kalyan. By one of these deeds he 
purported to transfer by sale a portion of the zamin- 
dari share which had belonged to his cousin Pah 1 wan. 
By the other document, in a similar way, he purported 
to transfer a portion of the zamindari property which 
iiad belonged to Parmanand.

The documents were of a similar description. 
Referring’ to that which dealt v/ith a portion of the 
share which had belonged to Pahlwan, in this sale- 
deed Paras Ram set out the facts and referred to the 
transfer which had been made by Palilwan’s widow, 
Musammat Rani Bahu. He recited that it was neces
sary for i:<im to bring a suit to recover Pahlwan’s 
property from the alienees of the widow and he de
clared that he had no funds for that purpose. He 
went on to say that Kalyan had agreed to find him the 
money for this litigation and in consideration of 
Kalyan’s undertaking to supply him with funds he 
purported to transfer to Kalyan a portion of the pro-, 
perty which had once belonged to Pahlwan. In  this 
document Paras Ram stated that he had sold absolute
ly the property specified in the deed for the costs of 
the suit, which were estimated to amount to about 
Rs. 1,000. I t  was stated in the deed that Kalyan 
undertook to join Paras Ram. in the suit which was 
to be brought to recover Pahlwan’s pioperty; and then 
the deed went on to say that “  when a decree for



1927 possessioii lias been passed Kalyan will get possession
of tlie shares sold to Mm, tlirough tlie court.” A 

.)Eŝ BANi. furtlier provision of tlie deed in question was that
Kalyaii was to the consideration in the following' 
manner, namely, he was to supply all costs which 
might be incurred up to the High- Court in appeal. 
I f  these eosts were to exceed the sum of Bs. 1,000, 
lialyan was not to be in a position to recover 'any 
excess from the vendor Paras Ram. Then the docu
ment set out that in case a decree for possession was 

, passed, Kalyan would take possession of the pro
perty sold to him and would get mutation made in his 
favour and would remain in possession as owner. 
The docuraent wound up with the usual declaration 
to the effpcit that Paras Earn had executed this docu
ment as a deed of absolute sale.

Folbwing on this deed a suit was filed on the 
]'7th of ^September, 1923, in which Paras Earn and 
Kalyan were arrayed as plaintiffs. The defendant& 
were th-e persons to whom PaMwan’s widov/, Musam- 
mat Rani Bahu, had alienated the property of Pahl- 
wan. On the I7th of April, 1924, the suit was com
promised. ■ Under the compromise the defendants 
retained a portion of the property in dispute and 
consented to a decree for the balance in favour of the 
two plaintiffs. The decree provided that out of the 
property/ allotted to the plaintiffs Kalyan was to get 
a 9/16tlis share while Paras Ram was to get a 
7/16ths diare.

 ̂Following on this the present suit for pre* 
emption was filed on the 6th of September, 1924. 
The plaintiff, Musammat Desrani, having set out the 
facts, claimed that she was entitled to pre-emption of 
this property on payment of a sum of Rs. 200. In  
the plaint it was represented that the costs which
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Kalyaii had disbursed in connexion with the suit for 
possession could not have amounted to more than that 
sum. Deseas I

The facts in the second suit, namely  ̂ the suit out 
of which Second Appeal No. 1198 arises, were sinii- 
k r , and the court below tried both cases together.
The result in the court of first instance was that the 
plaintiff got a decree for pre-emption in each case.
The Munsif was of opinion that Kalyan had spent 
Rs. 963 in conducting the litigation which was neces
sary for the recovery of the i^roperty from the alienees 
of the wiciows. He split this sum into two and gave 
the plaintifi a decree in each case for pre-emption on 
payment of Rs. 481-8-0. Both these decrees were 
affirmed in appeal by the District Judge of Jhansi 
and now in the second appeals the point raised was 
that the plaintiff had no right of pre-emption in 
either case, inasmuch as the sales which were effected 
by the documents of the 13th of September, 1923, 
were merely transfers of a right which had to he 

' established by litigation.
On these appeals—
Maulvi Muhlitar Ahmad, for the appellant.
Dr. iY. C. Vaish, for the respondent.
The judgement of L i n d s a y , J . ,  after setting 

forth the facts as above, thus continued :—
We have heard a great deal of argument in the 

case and a number of cases have been cited before us, 
all of thf-m cases from Oudh. One' decision of the 
Privy Council has also been cited before us, namely, 
the case of Abdul Wahid tJian v. Salii'ka B iti (1).

A fter clue consideration we have both come to the 
conclusion that the plaintiff was not entitled to pre
emption in these cases. We have not come to this

rn  (1893) L L .E . ,  2 1  Calc., 496.



1927 conclusion on precisely identical grounds and, tliere- 
" kaxs/os '  fore, separate Judgements are being delivered.

©. *
Deseani. These cases are governed by tbe Agra P re

emption Act, and according to that Act, a right of 
iMny, J. pre-emption means the right of a person on a transfer 

of immovable property to be substituted in the place 
of the transferee by reason of that right.

The only transfers which give occasion for the 
exercise of the right of pre-emption are transfers by 
sale and foreclosure. Sale, for purposes of the Pre
emption Act, means a sale as defined in the Transfer 
of Property Act, 1882.

In  these cases thie plaintiff claims her right to 
pre-empt by reason of the execution and registra
tion of the two documents of the 13th of September, 
1923, and in order to ascertain whether these are sales 
which are pre-eniptihle under the Act we have to loolc 
at what was the substance of these transactions.

At the time these deeds were executed the pro
perty was in the possession of third parties to whom 
it had been conveyed by a Hindu widow. The trans
feree, tlia.:. is to say Kalyan, was to provide the funds 
required for the prosecution of the suit necessary to 
recover t ie  property. As we have pointed out, he 
joined as a plaintiff in the suit and was to get posses
sion, through the court, of the property mentioned in 
the deed if  and when a decree for possession wa  ̂
made in -favour of himself and his transferor Paras 
Ram. But this decree for possession might never 
have been passed, in which case the transferee, that 
is. Kalyan, would have lost his money and got 
nothing foi it. To quote the words of the Privy 
Council in Saluha BiU's case (1)—
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I f  the defendant succeeded and tlie suit was __
dismissed there would have been no property to be icakan
s o l d / - -  De s r a x i-

To me, therefore, the correct view seems to be 
that the transfers made by the deeds of the 13th of undsay, J. 
September, 1923, were merely transfers of a share of 
the chance of success in a suit which was subsequent
ly to be brought. The purchaser, that is, Kaiyan, 
knew that the title of his vendor was uncertain, 
dependent upon the result of a suit which itself was 
uncertain. He new that Paras Ram was not in a 
position to pass a proprietary interest in the property 
unless and until he had successfully vindicated his 
title as reversioner after the widows by avoiding the 
sale which had been made by them. The proprietary 
interest in these properties was at that time in the 
alienees from the widows. I t  is true that the sales by 
the widows were voidable and that these alienees had 
not an indefeasible title, but all tSo same, unless and 
until their title was set aside in favour of a superior 
title in Pf^ras Ram, the ownership of th,ese properties 
was vested in the alienees.

Kaiyan knew all these facts and he took the risk 
of the suit not being decreed, and consequently the 
sum which he undertook to pay was not the price of 
immovable property sold to him but the price he was 
prepared to give for the chance of the success of Paras 
Earn and himself in the subsequent suit.

In  a sale under section 54 of the Transfer of 
Property Act the proprietary interest is transferred 
on execution and registration of the sale-deed where 
the property is of the value of Es- 100 and upwards.
Here the proprietary interest in these lands could 
not have passed on execution and registration of the 
deeds of the 13th of September, 1923, and in fact no
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1927 proprietary intei-est in these properties passed to- 
liALYAN Ka.tyaii until the court gave a decree in favour of

bfsiusi himself and Paras Ram on the I7th of April, 1924.
For these reasons I  am of opinion that under the 

deeds of the 13th of September, 1923, there was nô
transfer of proprietary interest and,- therefore, no
case for the exercise of a right of pre-emption under 
the Agra Pre-emption Act. I  hold, therefore, that 
these appeals ought to be allowed and that the decrees 
of the courts below should be set aside and it should 
be ordered that both suits brought by Musammat 
Desrani be dismissed with costs in all courts.

Stjlaiman, J .  :—I  concur in the order proposed. 
I t  cannot be said that in all cases where the vendor is 
not in possession of the property which he purports to- 
sell, the sale is not capable of pre-emption. I f  a regis
tered document is executed and the transfer is for a 
'price paid or promised, or part paid and part pro
mised, and comes within the meaning of section 54 of 
the Transfer of Property Act, a sale is duly effected 
and the proprietary interest in the property passes, 
no matter whether the vendor is or is not in actual 
possession. A transfer of the property which has 
become vested in a reversioner on the death of a Hindu 
widow parses the proprietary title in it even though 
a suit may have to be instituted to recover actual pos
session. The vesting of such title is not postponed' 
till the passing of a decree on which delivery of pos
session would be dependent. On the other hand,, 
there may be cases where the cash price paid or pro- 
n.dsed is not the sole consideration for the transfer, 
but in addition thereto there is an undertaking by the- 
vendee to fight out a litigation and to incur ail its' 
costs as w^Il as to run the risk of losing his money. 
In  such cases that part of the consideration which is'
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other than the cash price is not capable of exact valua- 1927

tioii. I t  is, therefore, difficult to see how a pre-emptor kawan 
can be given a decree for pre-emption of the property 
sold in such a way. In  the present case the sale was 
effected in lieu of the costs of the litigation. I f ,  taking j,
the surrounding circumstances into consideration, one 
were to infer that part of the consideration was an 
undertaking: by the vendee that lie  would fight out the 
case against third parties, then it is obvious that it 
was not a sale strictly for a cash price. Even though 
there was no such undertaking the transfer was in 
lieu of the costs of litigation, which were unknown 
and unascertainable in advance, and there was a risk 
involved. .Under such circumstances it would be too 
much to suppose that the amount of the costs contem
plated by the parties would be anything like the 
market value of the property i f  freed from all risk .'
I t  ' would be grossly unjust to give the plaintiff a 
decree for pre-emption after the suit has successfully 
terminated and the property has been recovered and 
all risks have disappeared. In  my opinion a sale 
which is not in lieu exclusively of a cash price, or 
such price as can be definitely ascertained, is not 
capable of pre-emption.

By t h e  C o u r t .— Second Appeals Nos. 1197 and 
1198 of 1925 are allowed, the decrees of the courts 
below are discharged and it is ordered that the plain
tiff’s claim ■ in each suit be dismissed with costs in all 
courts.

A f f e a l  alloived.


