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__ ¥ taking at the time of the re-conveyance. The amount
Musons had  therefore, to be kept intact and a convenient way
S for doing that was to pay back the balance to Jagdeo
1;5?;10 Singh hlmself rather than enter into a comphcatod
alculamon of the actual proportionate profits.

Having regard {o these circumstances 1 have no
doubt in my mind that the sale was subject to the con-
dition of re-conveyance on payment of the cntire consi-
deration and that it fell within the definition of mort-
gage by conditional sale as given in section 58 (c¢) of
the Transfer of Property Act.

. By tar Counrt.—The order of the Court is that
the appeal be dismissed with costs

Appeal dismissed.

Before 3v. Justice Dalal and Mr. Justice Pullan.
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Mortgagc~—-Pmn- and subsequent ' imcumbrances—Mortgage
caecuted to satisfy prior mortgage—Question whether
prior mortgage was kept alive beyond the period of limi-
tation natural to it.

On the 15th of March, 1898, eight villages were mori-
gaged to B by way of simple mortgage for a period of thres
years. On the Ist of November, 1898, the sume villages
were mortgaged to 4. On the 4th of May, 1900, ltwo of the
eight villages (R and K) were again mortgaged to I3, this tine
by way of usufructuary mortgage. Under this mmtgage the
mortgagee was entitled to sue for the amount due to him on
digpossession and in that case he was entitled also to recover
from the property hypothecated by the first mortgage. B

wag disposeessed of the village K on the 24th of l*e,bruzu‘y,
1911, Meaxrwhile he had purchased in 1904 the village R, but,
as the result of a suit brought by the second mortgagee 4, in
1979, that village was again sold and was pur chased by A

* Pirst Appeal No. 409 of 1‘.)7:5 from o decree ol.‘ Ah Ausat, ubmdx-
nate Judge of Juunpur, dated the 14th of August, 1928,
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Held, on suit by B to enforce the first mortgage by sule
of certain villages, that the suit was barred by limitation. If
that mortgage was kept alive by the movtguge of May, 1900,
it was not given a second bivth, and if the plaintiffs retained
a right to sue on the simple mortgage of March, 1898, at all,
they could do so only in accordance with the rule of limitation
applicable te that bond.

Mahomed Ibrahim ITossain Khan v. Ambika Pershad 1)
and Deputy Commissioner of Lucknow v. Pandit Sukhnan-
dan (2), veferred to.

THIs was a suit brought to enforce a simple mort-
gage of the 15th of March, 1898, by the =ale of certain
villages. The mostgage was for Rs. 13,200 hearing
interest at 11 per cent. per mensem, for a period of
three years, and eight villages were hypothecated.
The mortgage was executed to ];_)a,y off earlier mort-
gages. On the 1st of November, 1898, the mort-
gagor executed a second mortgage of the same vil-
lages to Babu Indar Sen Singh, who subsequently died
leaving a  widow, Musammat Anpurna Kunwar,
On the 4th of May, 1900, the morigagor executed
a usnfructuary mortgage in favour of the plaintiffs
for a sum of Rs. 17,712 due on the mortgage of the
15th of MMarch, 1898, and other items, amonnting in
all to Rs. 22,500, giving possezsion of the two vil-
lages of Rajdharpur and Konda. Under this mort-
oage the mortgagee was entitled to sue for the amount
due to him on dispossession, and he would in that case
be entitled to recover also from the property hypothe-
“cated under the hond of the 156th of March, 1898.
“The plaintiffs were dispossessed of the village of
Konda on the 24th of Febrhary, 1911. Meantime the
plaintifis had, in 1904, purchased the village of
Rajdharpur, but as the result of a suit brought by the
second mortgagee Musammat Anpurpa in 1909, the

(1) (1912) T.T.R., 39 Cale., 527 () (1918) 17 Ondh Cases, 88.
37 ADp.
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village of Rajdharpur was again sold and purchased
by Musammat Anpurna.

The plaintiffs filed this suit on the 9th of Decem-
ber, 1922, and obtained a decree against thiee vil-
}.agés, namely, Rajdharpur and Pura Sarwan, ip the
possession of Musammat Anpurna, and Khalispur
wwhich had been purchased in 1919 by Durbali Tiwari
(defendant 4). An appeal was filed by Musammat
Anpurna, who claimed that the suit was barred by
limitation as against the villages of Rajdharpur and
Pura Sarwan.

Dr. Kailas Nath Katju aud Munshy Kamla Kant
Varma, for the appellant.

Munshi Haeribans Sahai, Maulvi Muhammad
Abdul Aziz, Pandit S. S. Sastry and Munshi Goeda-
dhar Prasad, for the respondents.

Tae jodgement of the Court (Daran and
Purran, JJ.), after stating the facts as above, thus
continued :—

‘The suit has been decreed on two grounds: first,

~because the mortgage of 1898 has been held to have

-uary mortg

become merged in the mortgage of 1900, and thereby
acquired the period of limitation applicable to that
deed, and, secondly, because the order of the District
Judge of Azamgarh passed in 1912 in Anpurna’s own
suit, to the effect that her claim was subject to the
prior charge of the plaintifi’s mortgage, operates as
“practically * ves judicate. We do not agree with
either of those findings. The deed of I\'I;l.y, 1900,
although executed to satisfy the mortgage of March,
1.898, 1s of an entirely ndifferent natu"rej Under t}]é
Smlple.mortgage the mortgagee had a right to sue for
the principal after three years, under ‘the usufruct-
age he could sue at once if he failed to get

possession. or a claim was brought for exproprietary
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rights, but otherwise he could only sue on being dis-
possessed. This was an entirely new burdew on the
property of which the puisne mortgagee had no notice
and we are not prepared to find that she should be
bound by an agreement altering the period of limita-
tion allowed for a suit on the prior mortgage. In
Mahomed Ibrahim Hossain Khan v. Ambika Pershad
Singh (1), their Lordships of the Privy Council held
that when a suit was brought on a simple mortgage of
1888, seeking to make certain property covered by
shat mortgage and by a zarpeshgi deed of 1877 liable
for the decretal amount, the right of priority set up
by the plaintiffs on the zarpeshgi deed was barred by
limitation. as the suit should have been brought
within twelve years of the date when the money due
on that deed became repayable. The principle in
that case is the.same as in the appeal before us. The
same view was taken by Linpsay, J., when Judicial
Commissioner of Oudh, in Deputy Commiss oner of
Lucknow v. Pandit Sukhnaendan (2). It may be that
the simple mortgage of March, 1898, was kept alive
by the mortgage of May, 1900, but it was not given a
second birth, and if the plaintiffs retained a
right to sue on the simple mortgage of March, 1998,
at all, they did so only in accordance with the rule
of limitation applicable to that bond, and their ruit
became time-barred in March, 1918. :

In order to meet this position the plaintiffs argue
that the neufruct of the two villages enjoyed by them
in accordance with the mortgage of May, 1900,
should be regarded as a payiment of interest on the
simple mortgage of March, 1898. This objection is
casily answered by a reference to the terms of the
imortgage of May, 1900. This mortgage was for a

() (1912) TL.R., 8 Cale., 527.  (2) (1912) 17 Oudh Cases, 38
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qum of Rs. 22,500 and the usufruct of the two villages
was given lo satisfy the inferest on that sum, and not
the interest due on the prior maortgage for Rs. 13,200.
In our opinion there has heen no payment or ack-
nowledgement  which would bring the suit within
time under section 20 or 19 of the Limitation Act.

As to the second finding of the learned Judge of
the court helow that the decree of 1912 has practically
the effect of res judicata, we are of opinion that this
view is mistaken. Tn 1912 the mortgage of March,
1898, wa: still within time, and still had priority to
the morteage of November, 1898, on which the plain-
tiff in that suit based her claim. The fact that the
plaintiff’s charge was then declared to have priority
in no way prevents the claim from subsequently
hecoming barred by time.

Nor can the plaintiff base his suit on the deed of
May, 199¢, and obtain a decree for sale subject to the
appellant’s mortgage rights, hecausze when an oppor-
tunity was given to the plaintiff in 1912 to redeem the
intermediate mortgage, he refrained from doing so,

and allowed the sale to be executed in favour of
Musammat Anpurna.

In our opinion the plaintiff’s suit ag against the
villages of Rajdharpur and Pura Sarwan was barred
by limitation. We allow the appeal with cost
against the contesting respondents and order that
these two villages shall be exempted {rom the decree.

Appeal allowed,



