
been a djudicated  a p o / ^  I® not rem ain
a p a rty  to the suit f 0’ ‘‘ *“ 6 P” poses of section 47 of the bh.b„  
Code of Civil Pro and his claim petition in habdhux
respect of prope/*'®" delivered in execution of the
decree to the
Tule 100 of Code.” This ruling is relied upon 
^  '^parned counsel for the aj^pellant. Although 

joartial^ the principle of the ruling would support 
the ap;^ellant’s case it is not necessary to discuss it 
becausf it is not on all fours with the case before us.

Ff-: reasons given above I  would allow the appeal, 
set as:^e the decree of the court below and remand the 
appea' to the lower appellate court for disposal on the 
merits'.

'ip{ the Court.—We allow the appeal, set aside 
the 'lecree of the lower appellate court under 
ord|;̂ ' X L I, rule 23, of the Code of Civil Procedure 
and/remand the case to it for disposal on the merits.
Cofits here and hitherto will abide the result.

'A'ppeal allowed.

'Before Justice Lhichay and Mr. Justice Sutaiman.
AHMAD HAKTM (Plaintiff) v . MUHAMMAD HIKMAT- 

TILL AIT AND OTHERS (I>EFETS!DANTS).̂
Muhammadan law —Pre-emption— First demand followed  

promptly 'by a second^ in presence o f wiine^s^ss and 
vendee‘s, hut loiinesses not ashed to hear testimony—■
Dsinand held valid.
In  a suit for pre-emption, under the Muhammadan law, 

the plaintiff made the first demand, as required by law, in the 
presence of two witnesses, and asked them to accompany him 
to the vendees in order that the second demand might be 
made in their presence. They both stated that they heard 
the second demand being- made and their attention was attract­
ed to it,

* Secocd Appeal No. 1123 of 1925, from a decree of Ganga Natli, Pirat 
Subordinate Judge of Moradabad, dated tha 24th of February, 1925, revers­
ing n decree of Riaz-\id-dro Abpifid, Miipsif of - Ainrolia, ^ated 89tU cf 

\̂uguat, 192|.
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386 T H E  I N D I A N  L A W  R E P O R T S , V O L .  X L I X .

1936 Held, th a t th e  om ission on the piU-t of tlie  p la in til! to
not. th e  w itnesses in  express term s to beat testim o u y  M'as no

fa ta l. Ganqa Prasad v. Ajiidhia Prascicl (D Sadiq Ali v.H a k i m  fa ta l. Gancja Prasad v. Aj 
UvslliMAj) distingiiishecL

T h e facts of th is case siifficienti'J appear fr<nii 
the j  Lidgeiiient o f the Court.

Mum.hi SarJcar Bahadur Johari, for 
iant. ec’

Mr. Muhammad Husain^ for the respond#its. 
Lindsay and Sulaiman, J J .  :— This is a '̂^phiin- 

tiff's appeal arising out of a suit for pre-ei?^ption 
under the Muhammadan law. There were twci^rival 
suits, one of which stands dismissed and has not come 
up before us. We are here concerned with t l i ’̂ suit 
brought by the plaintiff Hakim-tiilah. The coilrt of 
first instance believed the plaintiff’s evidence v|hich 
was to the effect that as soon as he h('ard of thefeale 
he shouted out I  am the pre-emptor ami I  demlkd 
pre-emptir»n.” After that he took two witnesses, 
Muhammad Ibrahim and Munshi Farh t~ullah, who 
were present at the time when he made the first 
demand, to the diwan-khana of the vendees, and ad­
dressing all the vendees he made a second demand in 
the following words :—

“  I  am the pre-emptor, and I  demand pre-emption tr o m  
all of yon. As soon as I  heard of; the sale, tliere and then 
I  fulfilled the condition of pre-emption. After deducting the 
price of the materialf! which you have reahzed I  would pay 
the price in full. Please fake it from me and execute a Bale- 
deed.”

The learned Munsif held that the plaintiff had, 
in maldr_  ̂ his second demand, referred to the first 
demand, and that inasmuch as he had taken the wit­
nesses with him it was not necessary for him specifi- 
caJly to ask them to bear testimony.

(1) (1905) I L .E ., 28 All,, 24, (3) (1923) I.L.Il., 45 AW., 900.
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The lower appellate court Las come to a con- 
trary conclusion. Relying on the case of Gang a aemad 
Prasad v. Ajudhia Prasad (1), it has held that the 
omission of the plaintiff to invoke the witnesses is 
fatal. In  our opinion this view was not correct. In  tjllah. 
'.he case relied upon by the lower appellate court the 
plaintiff had neither taken the witnesses with him to 
the spot nor had he asked them to be witnesses to the 
demand. These persons simply happened to be 
present; at the time when he made the second demand.
I t  was, therefore, held that the second demand was 
invalid. In the present case the plaintiff had actu­
ally made the first demand in the presence of the 
witnesses and had asked them to accompany him to 
the vendees in order that a second demand might be 
made in their presence. They both stated that they 
heard the second .demand being made and their 
attention was attracted to it. The mere omission to 
ask them in express terms to bear testimony would, 
therefore, not be fatal.

The learned counsel for the respondents relies on 
the case of Sadiq Ali v. AM.ul Baqi Khan (2). That 
case, however, is clearly distinguishable, inasmuch as 
there the main point considered was that in making 
the second demand no reference whatsoever had been 
made to the first demand, All the authorities quoted 
in the judgement referred to cases where at the time 
the second demand was made no reference whatsoever 
was made to the first demand. A mention of the first 
demand is necessary in order to inform the vendee 
that it was promptly made as required by law. That 
is not so in the present case, for here a reference to 
the first demand was in fact made.

Only two points were raised before the lower ap • 
pellate court; one was the question of law which we

(1) (1905) 28 AU., 24. (2) (1922) I.L .B ., 45 All., 290,
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1936 have just disposed of, and the other waj the question
~~ahmad “ of the amouat_of the sale consideration which has not

been decided by that court. We accordingly allow 
this appeal and set aside the decree of the lower ap- 

t t l l a h .  pellate court, but before passing a linal decree we
call for a finding on the question of the consideration 
under order X L I, rule 25, of the Code of Civil Pro­
cedure.

A 'p'peal allowed.

^ 8 8  THE INDIAN LAW R EPO RTS, [V O L. X L IX .

REV ISIO N A L C IV IL .

Before 'Mr. Justice Lmdi'ay.

1926 ' j iL I K  EAM (Pix^ntu^f) v . W K L l  AHMAD (D e fe n d a n t) .*  
Decem-

Act No. X of 1873 {Indian Oaths Act), sections 9 to 11— 
Party agreeiyig to he hound by the statem ent of a parti­
cular -witness—Gircumstanccs in which party may h,e 
allo'wed to resile from  agreement.

A party who'has agreed, in accordance with the provi- 
/lons of the Indian Oaths Act, 1873, to be bound by the 
.iatement on oath of a particular person is not in all circum­
stances irrevocably bound by such agreement. If such party 
RatiRfieb the court that there is good ground for retracting, the 
court would probably exercise a wise discretion in refuf'iuf'; 
to administer the oath, but when a ])arty puts forward frivo­
lous reasons for retracting, the court is justified in adu:\in's- 
tering the oath notwithstanding the retraction. Thoyi 
Aminal v. Suhharoya Mudali (1), followed.

The facts of this case, so far as they are iieces- 
'■-■ary for ihe purposes of this report, appear from the 
judgement of the Court.

Munshi Bhagwati Shankar, for the applicant.
The opposite party was not represented.

* Civil Pievifiioij Wn. I ll of 1"'̂ ' 
(1) (1899) I.L .E ., 22 Mafl., 234.


