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been adjudicated apor 1 in the suit, he does not remain 1%

a party to the suit for the purposes of section 47 of the Rtess
Code of Civil Pro cedure and his claim petition in HAQRI?;H“
vespect of pr ope‘*tles deliverad in execution of the =¥
decree to the de°oree holder f_alls l}nde:_f ordtar XXT,
rule 100, of € Code.”” This ruling is relied upon
by thes B‘Imrned counsel for the appellant. Although
partmil the principle of the ruling would support
the ap; ellant’s case it is not neces:ary to discuss it
because it is not on all fours with the case before us.
F- reasons given above I would allow the appeal,
set as. le the decree of the court below and remand the
appea_to the lower appellate court for disposal on the
merl’uc
lY e Covrrt.—We allow the appeal, set aside
the ’1ecree of the lower appellate court - under
orde XLI, rule 23, of the Code of Civil Procedure
ano{r fremand the case to it for disposal on the merits.
bo.,ts here and hltherto will abide the result.
Appeal allowed.

Before Mr. Justice Lindsay and Mr. Justice Sulaiman.

AHMAD HARTM (PrawTer) v. MUHAMMAD HIKMAT- 1908

TULLAIT axp oreeRs (DEFENDANTS).* ?ecefg-
Dery 2L,

Muhammadan  low—Pre-emption—First  demand  followed
promptly by a second, in presence of witnesses and
vendees, but wilnesses not asked to bear testimony—
Demand held valid.

In a suit for pre-emption, uvnder the Muhammadan law,
the plaintiff made the first demand, as required by law, in the
presence of two witnesses, and asked them to accompany him
to the vendees in order that the second demand might be
made in their presence. They both stated that they heard
the second demand being made and their attention was attract-
ed to it.

* econd Appeal No, 1193 of 1925, from a decree of Ganga Nath, Pirst
Subordinate Judge of Moradabad, dauted the 24th of Febrnary, 1925, revers.
ing a decree of Riaz-ud-din Ahm'md Munsif of Amroha, dated the 29th of
August, 1924,
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Held, that the omission on the part of the plaintiff to 3’9’1;
the witnesses in express terms to beal uestlmony_[ was l.n‘)
fatal. Gauga Prasad v. Ajudhia Prasad (1) and Sadig Ali v
Avdul Bugi Khan (2, distingvished.

Tre facts of this case sulliciently appear from
the judgement of the Court.

Mun:hi Sarkar Bahadur Johari, for théo wppel-
lant. ec

Mr. Muhammad Husain, for the respondenlts.

Linpeay and Suramman, §J. :—This is ;ﬂfplain-
tiff’s appeal arising out of a suit for pre-erCption
ander the Muhammadan law. There were twc trival
suits, one of which stands dismissed and hag noi come
up before us. We are here concerned with thi’ suit
brought by the plaintiff Hakim-uilah. The cogrt of
first instance belicved the plaintifi’s evidence wjhich

he shonted out ““ I am the pre-emptor and I
pre-emption.”’  After that he took two witness
Muhammad Thrahim and Muanshi Farh t-ullah, who
were present at the time when he made the first
demand, to the diwan-khana of the vendees, and ad-
dressing all the vendees he made a second demand in
the following words :—

“ T am the pre-emptor, and I demand pre-emption from
all of yon. As soon as I heard of the sale, there und then
I fulfilled the condition of pre-emption. After deducting the
price of the materials which you have realized I would pay
the price in full. Please take it from me and execute o sale-
deed.”’ X

The learned Munsif held that the plaintiff had,
in makirg his second demand, referred to the first
demand, and that inasmuch as he had taken the wit-
nesses with him it was not necessary for him specifi-
cally to ask them to bear testimony.

(1) (1905) TT.R., 28 All, 24, (2) (1922) LL.R., 45 AlL, 290,
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The lower appellate court has come to a con-
trary conclusion. Relying on the case of Ganga
Prasad v. Ajudhia Prasad (1), it has held that the
omission of the plaintiff to invoke the witnesses is
fatal. In our opinion this view was not correct. In
the case relied upon by the lower appellate court the
plaintiff had neither taken the witnesses with him to
the spot nor had he asked them to be witnesses to the
demand. These persons simply happened to be
presenf; at the time when he made the second demand.
It was, therefore, held that the second demand was
invalid. In the present case the plaintiff had actu-
ally made the firet demand in the presence of the
witnesses and had asked them to accompany him to
the vendees in order that a second demand might be
made in their presence. They both stated that they
heard the second demand being made and their
attention was attracted to it. The mere omission to
ask them in express terms to bear testimony would,
therefore, not be fatal.

The learned counsel for the respondents relies on
the case of Sadig Ali v. Abdul Bagi Khan (2). That
case, howover, is clearly distinguishable, inasmuch as
there the main point considered was that in making
the second demand no reference whatsoever had been
made to the first domand. All the authorities quoted
in the judgement referred to cases where at the time
the second demand was made no reference whatsoever
was made to the first demand. A mention of the first
demand is necessary in order to inform the vendee
that it was promptly made as required by law. That
is not so in the present case, for here a reference to
the first demand was in fact made.

Only two points were raised before the lower ap. -

pellate court; one was the question of law which we
U (1905) LL.R., 28 AlL, 24. @) (1922) TT.R., 45 All., 290,
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have just disposed of, and the other was the question
of the amouat of the sale consideration which has not
been decided by that court. We accordingly allow
this appeal and set aside the decree of the lower ap-
pellate court, but before passing a linal decree we
call for a finding on the question of the consideration
ander order XLI, rule 25, of the Code of Civil Pro-
cedure.

Appeal allowed.

REVISIONAL CIVIL.

Before Mr. Justice Lindsay.
HSALIK BRAM (Prgytire) oo WALI AHMAD (DEFENDANT).*

Act No. X of 1873 (Indien Oaths Act), sections 9 to 11—
Party agreeing to be bound by the statement of « purti-
cular witness—Circumstances i which party may be
allowed to resile from agrecment.

A party who has agreed, in accordance with the provis
sions of the Indian Oaths Act, 1873, to be bound by the
atement on ocath of o partlculm person is not in all circun-
stances irrevocably bound by such agreement. If such party
satisfies the court that there is good greund for retracting, the
court would probably exercise a wise discretion in refusing
to administer the oath, but when a party puts forward frivo-
lens reasons for retracting, the court is justified in adminis-
tering the oath notwithstanding the retraction. Thoys
Ammal v. Subbaroye Mudali (1), followed.

Trr facts of this case, so far as they are neces-
vary for the purposes of this report, appear from the
jundgement of the Court.

Munshi Bhagwati Shankar, for the applicant,

The m)])nslte party was not represented.
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*le Revision No. 141 of 179
(1) (1899) T.I.R., 92 Mad., 284,



