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which wus not cited before the Subordinate Judge in _

this case, is clearly an authority for the appellant,
with which I agree. The decision in Gurw Das v.
Secretary of State for India (1), does not touch this
‘case, though, if T may say so, I cntirely agree with
it. Tt dealt with land retained by the claimant,
which would be injuriously affected by the proximity
of the sewage dépdt, amounting ordinarily to an
actionable nuisance, and also with compensation for
severance. 1 think the appellant is right and that
this head of eclaim is excluded by section 24,
clauze (3). ‘

[On receipt of the answer to the reference, the
oricinal Bench held that the respondent was not
entitied to any sum over and above the market valae
of the land awarded to him.]

Appeal allowed.

PRIVY COUNCIL.

SHIOBARAN SINGIH (Pramvrer) v, KUTLSUM-UN.
NIHSA AnD orrrRs (DEFENDANTS) . ¥

[On appeal from the High Court at Allahabad.]
Pre-emption--Insolvency—Custom  of Pre-emption—Wajib-

ul-arz—Sale by Official Assignee—Provincial Ingolvency

Act (I'I of 1907), section 16, sub-section 9(a).

When a share in g village in which a enstorn of pre-
cmplon exists has vested in the Official Assignee under the
Provineial Insolvency Act, 1907, section 16, a sale by him is
subject to the eustom. An Official Assignec talkes the property
of an insolvent exactly as it stood in his person, with a1l its
advantages and all its burdens.

The record in a wajib-ul-arz of a custom of pre-emption
is sufficient to  establish the custom without oral evidence in
confirmation.  Digambar Singh v. Ahmad Sayed Khan (1),
followed. ‘

rn:\l Present —~Vigeount Duwepiy, Siv Jonmy  Warns and  Sir  LaNeniow
BANDERSON. : :
) (1) (1900) 18 C.I..7., 9244,
1) (1914) T.I.R., 87 AL, 1929, T.R., 42 I‘A., 10.
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‘A right of pre-emption recorded in o wajib-ul-arz is to be
mesnmul to I)o recorded as o custowary righl, not as ar sing
out of n contract between the co-sharers, or as heing werely
their wish or intention, unless the Tangunge clearly shows the
rontrary. 1t ig only o right by custom which  should bhes
recorded. Returaji Dubain v. Pablwan Bhagat (1), approved.

Whether o person entitled to pre-empt loses or does not
Tese his right if he attends an avetion sale of the property and
docs not bil, he does not lose his v'ghi i the nuction i ol the
property together with arvears of rent, all in one fof,

Decree of the ITigh Cowt (I T R 42 AT, 402),
raversed.

Arpran (No. 149 of 1924) from a decree of the
High Court (March 13, 1920) reversing a decree of
the Additional Subordinate Judee of Aligarh

The wuit was brought by the appellant who
claimed that by custom he had a right of pre-emption
in respect of a 15 biswas share in a maunza. The shave
in question had belonged to a co-shaver with the ap
pellant in the mauza, but the owner had been declared
an insolvent under the Irovineial In“'.(ﬂ“"("{'l("y Act,
1907, upon a creditor’s app]wntum {is pmpm'ty
had vested under the Act in the Official /\sswnov who
had sold the share to the first defendant, now repro-
sented by the respondents.

The first defendant by his written  stalement
denied the existence of the custom alleged, and
pleaded that if there was a custom it was not appli-
cable in the cirenmstances of the case.

The facts appear from the judgement of the
Judicial Commitlee.

The trial Judge decreed the wuif, bup an anpeal
to the Hwh Court was allowed, and ¢ lw suib was dis-
missed. © The learned Judges (Tupsarr and Ravrqus,

(1) (191) T.ILR., 83 AL, 196,
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JJ.), held that assuming that a custom of pre-emption
existed in the village, it did not apply to the sale by
the Official Assignee, as tlie sale was involuntary and
was not a sale hy a co-sharer. Also they were of
opinion that the plaintiff’s failure to bid at the
auction, of which he had notice, amounted to a
vefusal to purchase. The appeal is reported at
LL R, 42 All, 402.

1927. February 1, 15. De Gruyther, K. C., and
Dube, for the appellant :—The appellant was entitled
to pre-empt. There can be no effectual relinquish-
ment of the right to pre-empt until & sale has been
completed, and the right operates in the case of a sale
in an insolvency : Kanhai Lal v. Kalka Prasad (1).
That case was rightly decided, since the principle of
pre-emption rests upon a right to be substituted for
a purchaser who is not a co-sharer : Gobind Dayal v.
Inayatuliah (2), Kamiq Prasad v. Mohan Bhagat (8),
Budhai Sardar v. Sonaullalh Mridha (4), Subhagi v.
Muhammad Ishak (B), Janki v. Girjadat (6). The
decision in Indraj v. Brother Clement, Missionary (7).
was crroneous.  The effect of the vesting in the
Official Assignee is that he is placed in relation to the
property in the same position ag the insolvent. The
statement in the wajib-ul-arz establivhed the custom :
Digambar Singh v. Ahmad Sayed Khan (8), Bal-
gobind v. Badri Prasad (9).

Dunne, K. €., and Wallach, for the respondents.
The appellant’s failure to hid at the auction was a
renunciation of any right which he had to pre-cropt :

(1) (1905) TLR., 27 All, 670:  (2) (1885) LL.R., 7 All, 775,

8) (1909) T.L.R., 32 AlL, 45. () (1914) T.IL.R., 41 Calc., 943.
(5) (1884) T.L.R., 6 AL, 468, (®) (1885) LI.R., 7 AlL, 482,
(T (1915) 1.I.R., 87 All., 263, (8) (1914) T.LR., 87 AlL, 199,

LR., 42 LA, 10.
(D (1923) LT.R, 45 All, 418; T.R., 50, LA., 195,
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Nounihal Singh v. Ram Ratan (1), Shamsher Singh
v. Piari Dat A(')\ Nathi Ll v. Dhang Bam (3).  In
any case the custom did not apply, as tho sule was not
by a co-sharer and was involuntary. Further, no
custom of pre-emption was proved. The ‘wu,']lb—ul«
arz did rot use the word ¢ custom "5 it veally re-
corded merely an arrangement between  the co-
sharers, or the views of the co-sharers, as in Anunt
Singh v. Durge Singh (4).

DeGruylher, K. ¢, in reply. o Digambar
Ningh v. Ahmad Swyed Khan (5), the wajib-ul-arz
did mnot specifically state the right as a custom.
Having regard {o the duty of the revenue olficers to
record r)nly customs, a statement in o wajib-ul-arz
should be presumed to refer o a custom unless the
contrary clearly appears: Returaji Dubain v. Pall
wan Bhagat (6).  The auction .sa,]o was not: merely of
the share but also of the accrued rent.

March 4. "The judgement of their Lovdships was
delivered by Vigcount Dungpin -

In *his case, pre-emption in a shave in g village
ts claimed by a co-sharer as against the huyer from
the assignee in bankruptey of another co-sharer. The
claim was decreed by the Subordinate Judge, but his
judgement was reversed and the case disinissed by (h-
High Covrt of Allahnbad on anpeal.

There was another like suif by another co-shaver.

The circamstances are these.  Rai Baliwdur Shri
Kishan Das was a co-sharer of the plaintiff and others
in the village of Peot ha (mL.llpm' On {hy 26th
of September, 1913, he was declared insolvent hy the
Bnmlmv High Cmnt, aud all his property, including

the share in question, was vosted in  the Official
() (916 TR, 89 AlL, 197, (@) (1018) LLJG, 400 AIL, Guh,
) (1017) 15 A.T.T., 815 () (910) TIR, 89 AN, 869
. . T R, 87 LA, 1o,
) QUL TOR, 87 AL, 1905 () ATy LI, w Al j90
TiR., 42 T.A., 10. (316). "



YOL. XLIX. | ALLABABAD SERIES. 371

Assignee of Bombay. The Ofiicial Assignee put up __ %27
heo Bronertv for cale s Aioarh by “hlie arnetic ( FHBOBARAN
the property for sale at Aligarh by public auction on suwun

the 8th of November, 1914, A bid was made but v
swas 1ot accepted by the Official Assignee, and the ““pga "
sale was re-advertised for the 6th of Dccembor 1914.
A bid of Rs. 40,000 was made by one Sheoraj Singh,
and he was declared purchaser, subject to confirma-
tion by the Official Assiguee. On the next day the
auctioneer received a private offer of a greater
amount. The result of the private offer was that the
property was sold privately for Rs. 41,000 to a pur-
chaser, since dead, who 1s represented by the respon-
dents. ~The plaintiff and np]‘)o]]mlt alleges that there
was in this village a customary right of pre-emption
amony the co-sharers, and that he is entitled to have
that right made good. It was objected by the respon-
dents that the appellant ought to have exercised his
right of pre-emption by bidding at the sale. There
was a good deal of discussion as to whether the right
of pre-emption was always open until a concl_uded
sale, or whether the person in right of pre-emption,
if he finds the property is going to ha exposed to
public sale, is bound to go there and bid. Tt is un-
necessary to consider this matter for thiy reason, that
1t appears that what was put up at the auction was
not the property purc and simple, but the property
plus arrears of rent all in one lot, so that the only sale
of the property pure and simple was the private cale,
of which, admittedly, the appellant had r.o notice.

The further defence was twofold and consists of
two parts : (1) A denial of the custom of pre-emption
in the village; (2) an argument that if such pre-emp-
tion is zmnmod or proved, it does not operate against
the purchaser at a sale from an Official Ass1gnee in
bankruptey.
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As to the custom of pre-etuption, the Subordinate
Judge held this proved. The High Court did not
inquir e as to whether this was so or not; they (l?}C.ldOd
in favour of the respondents on the sccond point on
the assumption that the custom was proved.  Before
this Board, however, the respondents sirongly urged
that no custom had been proved.

Admittedly, the proof in favour of the custon is
provided only (for oral testimony may be distegarvded)
bV an entry in the wajib-ul-ars of the village, which
ig as follows :—

“OOWapih-ul-z” of manz Piplot Gokalpur, pargans Kotl,
district Aligarh, prepared in 1280 Fasli.

“ Paragraph 18.—~As to the bransfer of property and the
Fight of pre-emption :—IJach co-shurer s entitled to transfer
hlq properky, but he should transfer it fivsb fo a co-sharer, the
descendant of a comnmon ancestor, and in case of refusal on his
part to other co-sharers in the village, and if they also do not
bake it, then to any one he may like.  If there be auny dispube
b(,twecu the transferor and the person having o right  of
pre-emption as to the amount of price, then it will be decided
with reference to Lhn mto ab whieh property is sold in the
rreighbouring villages.’

The respondents argued that a wajib-ul-arz alone
is not sufficient, and that the present entry does not
actually mention custom, and may, therefore, refer to
contract and not to custom.

" The weight to be given to entries in wajib-ul-arz
has been considered on more than one oceasion hy this
Board. |

In the case of Digambar Singh v. Ahiad Swyed
Khan (1), the custom of pre- ompilon was held good,
and it was laid down that a statement in the wajih-
ul-arz of a village that there is a custom o pre-
omptmn which is not in contravention of law, ig gond
prima facie evidence of the custom, wrthnut corrabo-
tative evidence of instances in W]m,l has been

(1) (@914) LLR., 37 AlL, 199; LR, 42 LA., 10.
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exercised.  And upon the entry in the wajib-ul-arz
alone, the custom was held proved.

In the case of Balgobind v. Badri Prasad
(1), though it was a case where it was soughtac tually
to alter the law of inheritanrce, nevertheless, their
Lordghips said this :—

““ When it is not shown by relinble evidenie that the
settlement officor neglected fo perform his duty or was misled
in recording a customn, and it does nob appear that the state-
ment of the custom ig ambizuous, the record in a Wa]lb—ul—
arz of a cusloin is most valuable evidence of the custom,
much more reliable evidencg than subsequent oral evidence
aiven alter o dispute as fo the custom has avisen.”

They found the custom proved.

The respondents appealed to the case of Anant
Ningh v. Durga Singh (2), where an alteration of the
law of inheritance was held not proved, but the ratio
decidendi is clequy given in the judgement of the
Board, where it is said : |

“* Where, as here, from internal evidence 11; seems prob-
able that the entries recorded connote the views of individuals
as to the practice that they would wish to see prevailing, rather
than the ascertained fact of o well-established custom, the
learned Judicinl Commissioncrs properly  attached weight
to the faect that no evidence at all was forthcoming of any
mstance in which the alleged custorn had been obgerved.”’

The respondents sought to say that the entry here
wag ambiguous and to criticize it on the ground that
it did not usc the word ‘“ custom *’ and, therefore,
might be a record of cither a contract or mere wish
and intention. On this point their Lordships wish
to refer to a very valuable mdgement by CHAMIER, J.,
in a Full Bench judgemefit in the case of Retumgz
Dubain v. Paklwan Bhagat (3). He points out that

the terms of the circulars show that the revenue au-

thorities meant customs of pre-emption to be recorded
(1) 1923 TLR., 45 All, 413; (9 (1910) LT.B., 92 AlL, 86;
L.R., 50 L.A., 195, L.R., 87 LA., 196.
, (8 (911) TLL.R., 88 All, 196.
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u brief and general tevins. and he s up the situa-
tion thus :—

“We have wll of us seenn wajib-ulawzes whiclt contain provi-
sions whick ought not io be in them. In sowe, no doubt,
lunguage may be found which shows clearly an attempt 1o
create a right of pre-emption.  In others, there is an obvious
contract between the co-parcencrs for a right of pre-cmption.
But where the contrary is not shown, a provigion Inaowajib-
ul-arz relating to pre-cmypition ~*lm d be presumed to be te
record of a custom, and this rule has been affivined repeatedly
by this Courb.”

It iy also to be kept in view that it iy easier o
hold established o custom, which, as heve, only prov.s
a well-recognized adnmct to the mdma,xy law, thau
it is where the law is said to be actually altered, as,
e.g., in the case of a change in the rule of succession.
In the present case their Lovdihips have no doubt that
the entry in the wajib-ul-arz is a record of a cuslom,
and they hold the custom proved.

Turning now to the sccond point, which alfords
the ground of ]'ndn‘mu-nt in the Tieh Court. Their
ratio decidendi is really coutained in a single sen-
tence :—

“ Now, in the ciremnstances of the pre ent case, i
heing the enstom, it is clear that no cosshurer hag sold his
shiare at oll.”

And again :--

" We find it hinpossible fo hald the view that g village
custom which vefers only {0 a voluntary sule by one co-sharer

“of his property can in any way apply 4o (he care of aqinvolin-

tary sale carvied out againgt his wishes by o court through «
Collector or an Official Assignae, or anyhody else.’

Witk deference to the learned Judges, it seems to
their Lordships that this overlonks one of the l‘und:n
mental primeiples of all arvangenients for the realiza-
tion and distvibuiion of a hunkrupt's propert ;V. i
every system of law the torm iy vary, but iy all
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tnere is an official, be he called an assignee or
trustee or any other name, awd that official is by
force of the statute invested in the baukrupt’s pro-
perty.  But the property he takes ig the property of
the bankaupt cxactly as it stoud in his persom, with
all its advaninges and all its burdens.  The workiug
out of the view taken by the learned Judges would
lead to curious results. After all, in o custom of pre-
cmptiun there is, so to speak, a debtor and creditor
stde @ the deblor side is the obligation of the holder of
the faha,re to offer it to a co-sharer; the creditor side
iy the right of the co-sharer to buy. The property, if
fettered, would be presumably somewhat less valuable
than if it were free. But if the view of the learned
Judges were right, the bankruptey of 4 would have
the double cffect of forfeiting something belonging to
B and of rendering the property of A more valuable
in the hands of his Official Assignee than it was in his
oW1

It was pointed out that a sale in execution of a
decree transferred the property free from a claim of
pre-emption. The reason is simple. The Code of Civil
Procedure arranging for sale under a decree mentions
and deals with rights of pre-emption and gives those
who hold them certain rights. Now whenever =
statute deals with certain rights it is easy to conclude
that it deals with the total ambit of those rights and
leaves nothing standing outside the provisions of the
statute. An illustration of this doctrine may be
found in the case of Attorney-General v. De Keyser's
Royal Hotel (1). As an ilfustration of how there is

no privilege of person may be taken the case of Collec-

tor of Futtehpore v. Sy Jurl Yad Ali (2), where the
Government as standing in right of a conviet had te
submit to the right of pre-emption. Just, therefore,

(1) (1920) A.C., 508. (2) (1866) 1 N..W. P, H. C. R., 83,
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1927 4¢ if the conveyance had been made to an individual,
faromman that individnal would have had at once the disadvan-
2T fage and the puvllme of the custom of pre-emption,
Kowsomeon o the Official Assignee was in the same position and
could only sell what he got.

Their Lordships will, therefore, humbly recomn-
mend His Majesty that the appeal should be allowed
and the judgement of the Subordinate Judge restored,
the appellant to have his costs before this Poard and
in the court helow.

Solicitors for appellant: Dougles Grant and
Dold.

Solicitor for respondent: H. S. L. Poluk.

MISCELLANEOUS CIVIL.

Yefore Mr. Justice Mukerji.,

1926 ALTAHADAD UNION BANK, 1/I'D. 2. JAGISITAR

Novem- AT S1LUKUT,
bor. 16, PRASAD SHUKUTS

Company— Liquidalion—Baiker  and  customer—Queslion
whether m cerbuin circwmstances o custower should runk
as o sceured or an unwecured eredilor,

One JP left some woney with w bank and reccived a-
pass-book in which it was stated that the money was lefi on
deposit. As a matter of fuct, however, the practice was
this: JP used 1o sccwre horrowers who would agree to
pledge ornaments by way of seeurity. The horrower was
taken by JP to the manager of the hank or he would uo o
the manager with a note from JI'. Whe ornamoents were
kept by the banlk by way of security and money was adviiecd
on inferest at the rate of 19 per cenf, per annum. Ont of
this interest JP used o get 9 por cent. and e hank 3 per
cent.  No money belonging to JP used to Le lent by the
bank except on security of ornaments. Similarly, when o

man came 1o mﬂoom his arnaments, Te would eathm nk'«t\. IP

I\Tmu* Tancous Case No, 10 uf 1091,



