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1926 the Code. The failure of the learncd Magistrate to
B swazcomply with the provisions ol section 145 (1), Code of

Goeo. Criminal Procedure, vitiates the cntire proceedings
held in the case and his order must be sct aside.
Accordingly T set aside the order of the learned Magis-

trate dated the 13th of May, 1926.

Drder set asida.

APPELIATE CIVIL.
Before Mr. Justice Dalal and My, Justice Fullan.
e SRI THARURIT (Pramrrer) v, JATKATT KUNWAR anny

De“ﬂ’“’“"v OTHERS (DEFENDANTS).*

~—————— Bengnl Regulation, No. XTI of 1825, Alluvion and Diluvion,
section 4—Land taken away by gradual accretion buf
restored by sudden rhange—Custom of dhavdhura absent.

Where no cusfom of dhardlira is proved to exist, Jand
which is taken away by the river gradunlly, bub restored
suddenly, if it is capable of identification, will still remain
the property of its oviginal owner.

Tar facts of this case sufliciently appear from the
judgement of the Conrt.

Munshi Shiva Prasad Sinha, for the appellans.

Mr. Sankar Saran, for the respondents.

Darar and Purran, JJ. - These two appeals
arise out of a dispute between the riparian owners of
villages situated on opposite banks of the river Rapti.
Appeal No. 1025 ig hetween the owners of the village
of Shergarh and those of the village of Domingarh,
and appeal No. 1062 is between the ownerg of the
village of Haraiya on the ‘one side and the owners of
the villages of Domingarh and Bahrampur on the
other. But no contest now remains between the

[R——

¥ 8econd Appeal No. 1025 of 1924, from a deeres of Bai] Naith Dus,
Firsh Additiona]l Fudge of Gorakhpur, dabed the 90t of February, 1024,
confuming a decree of ITari Har Drasad, Second Additional Subordinate
Judge of Goralhpur, dated the 24th of April, 19923
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owners of the village of Haraiya and those of Bah-
rampur because they compromised the matter in the
lower court. The findings of fact in this case are that
up to the year 1300 Fasli the plaintiffs appellants were
in possession of the disputed plots which then lay on
the south-west side of the river. From the year 1300
to the year 1323 Fasli the land came by gradual
accretion into the possession of the owners of the
village of Domingarh on the north-east side of the
river. In the year 1324 Fasli, by a sudden change of
the channel of the river the land was restored to the
south-western side, namely, its original position in the
villages belonging to the plaintiffs appellants. There
is also a finding that no claim of adverse possession
has been established on behalf of the respondents, and
a further finding that the custom of dAardhura is not
proved to exist in connexion with these villages. Ou
these findings the lower courts have come to the con-
clusion that the land came into the possession of the
defendants respondents by gradual accretion and so
became their property, and that they have not lost the
land by the sudden change of the river in 1324 and
they are, therefore, still the owners. The lower courts
believe that their finding is in accordance with section
4 of Regulation XTI of 1825, but on this point we are
not prepared to agree with the decision. Under the
terms of that Regulation, land which gradually
accedes to another estate becomes annexed to it. That
is the general principle. An exception is made in the
case where a river by a sudden change of ifs course
breaks through and intersects an ecstate without any
oradual encroachment and joins with another estate
without destroying its identity. Tt appears to us
that the courts below have read so far only and they
have not considered what actually happens in the case
of a sudden accretion of this nature. "The rule goes on
28 AD.
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I o say :*“ In such cases the land on being clearly recog-
geom o hized shall remain the property of its original owner.”
im0 the present case the original owners are undonbtedly
kovwae  the plaintiffs appellants. That is a {inding of fact
which cannot now be assailed. There is uothing in the
Regulation which lays down what is to happen in a
case where land is taken away by the river gradually
and restored suddenly. TIn our opinion the clause
which we lhave quoted above will still apply in such a
case and the land will go back to the original owner.
We consider this is the legal as well as the equitable
view to be taken in a case such as this. We, therefore,
allow these appeals with costs, but in the case of
appeal No. 1062 the compromise will have effect.
Appeal allowed .
Before Sir Cectl Walsh, Acting Chicf Justice, and Mr. Justice
Banerjt.
Daﬁgﬁfb% SARJU SINGH avp orHRERS (DRrENDANTS) v. BITAT
15. BAHADUR SINGTH «xp ormirrs  (PLAINTIFRS). *

A st

Act (Local) No. IT of 1901 (Agra Tenancy Act), section 193 (k)
— Standing timber " —Fruit trees not included in the
term—Act No. X of 1897 (General Clauses Act)—Applic-
ability of.

Fruit trees are not included in the term *° tinber ** or

* gtanding timber, ”’ and, thercfore, cannot be sold by an

officer who is authonized to sell movable property only.

THE facts of this case, so far as they are necessary
for the purposes of this report, appear from the
judgement, of the Court.

Munshi Shiva Prasad Sinha, for the appellants.

The respondents were not represented.

Warse, A. C. J., and Bawerim, J.:—1In our
opinion, the Judge’s order is technically right

* Wirgh Appoal No. 40 of 1926, from an order of Ganri "Pmm;a’,ﬂ J\ldga
of the Court of Small Causes, exercising the powers of a Subordinate Judge
of Allahsbad, dated the 23rd of Jannary, 1026, J



