
official receiver’s costs of resisting this application. i926

V O L .  X L T X - ]  A L L A H A B A D  S E R I E S .  3 2 5

Of course the appellant is entitled to the return of his N  vRAisr

security which he filed as a condition of being allowed 
to appeal. This order is without prejudice to any 
question as to whether he is liable or not on the alleged 
hundis. The hundis must be returned as soon as 
possible to the creditors. The appeal is allowed with 
costs.

A fpeal allowed.

REVISIONAL CRIMINAL,.

Before Mr. Just.icc IqhnI Ahmad.
BANKA BTNCtPI GOKUL/"^ ,̂,2̂

Crhnhial Procedure Code, f êc/tion 145 (1)—E ffect of omissumDcoernher, 9. 
to record an order under clause (1)— Illegality—Pro- 
ceed'ings vitiated.
H eld, that the failure of the Magistrate to comply with 

the proviigion of clause (1) of section 145 of the Code 
of Criminal Procedure will vitiate the entire proceedings held 
in the case.

T h is  was an application for revision of an order 
purporting to be passed under section 145 of the Code 
of Criminal Procedure. The facts of the case ar-3 
fully set forth in the judgement of the Court.

Pandit Amhika Prasad Pancle, for the applicants.
Munshi Haribans Sahai, for the opposite parties. •
I qbal A h m ad , J .  :— The order of the learned 

Magistrate, dated the 13th of May, 1926, purporting 
to be one under section 145, Code of Criminal Proce
dure, cannot be supported.

It appears that on a petition, dated the 13th of 
March, 1926, filed by Gokul Ahir, the opposite party, 
against Sital Eai and certain other persons, the 
learned Magistrate passed an order purporting to be 
under section 144, Code of Criminal Procedure,

* Crijninal Eevision No. 576 of 1926, from an order of Ali A■asâ î
Se3.sions Judge of Ghazipur, dated the 1st of July, 1926.



__ directing the attacliineiit of certain crops on plot
B anka Singh N o . 734-9-2. Baiika, Sing’ll a.nd otlii r̂s, t l i c  appii- 

QoOTt. can.ts before rne, were no pfirt,ies to tliosti proceedings.
Wlien tlic police wanted to attn,(',li the crops tlie 
applica.nts before nie filed an applic;atioii in the court 
of the ]3istrict Mag!Str;ite, vvbo by a;n order dated the 
29tli of March, 1920,, set aHide tlic order of tbe Magin- 
trate directing the ;i,tta(.h]n<,‘i!li ol' ilie (‘-rops and in the, 
exorcise oi; tlie powers vepied in, him. by section 436, 
IJode of Criminal Procedure, (h*rectcd a, fnrther 
inqriiry iind(ir section 145, Codti of Crimina.l Proce
dure, with a view to restoring the crops to the pjirty 
wliich was in possession of Ibe sa.nie. ”

After the order of tlie learned District Magistrate 
the case came up before ajiotlier Magistrate wbo liad 
succeeded the Magistrate wfio had passed the ordci’ 
nnder section 144, Code o f  Criminal Prdc-ednrc. 
That Magistra/te, withonfc recording an order <‘is re
quired by section 145 (1), C'odo of Criniiniil Frncedure, 
nnd Avithont directing a serviee of fihiit ord(',r in com™ 
plia,n,ce with the provisions of set̂ l'ion 145 (3) of the 
Code, proceieded to decide tbe rna.tter after t,{d\ing 
into consideration tbe writteii Btn,te;m,ent fded l)y the 
parties and the evidence tendi'.red hy them- He has 
held that the title to and possession of th(‘ ]ilot in 
dispute wâ s witli tbe applif .̂ant Goknl and f)n tha,b 
finding has |>a,ssed a.n order wbich is unintt'lligible to 
me and wliich is ceri,ni!dy not a.i5 o!‘der in terms of 
■section 145 (6), Code of (b'iminni Proe.edurc.

It is clear that', tl)e provisions of section 14,5 (1), 
Code of Criminrd, Proeedirre, are mn.nda,tory a,nd a 
disregard of those provisions vitiates the entire', ]>ro- 
ceedin.gs in tlie case. As already stated, there was 
no order drawn up by tbe M’agistrai'C sia,ting i-lie 
grounds of his being satisfied tba.t a dispute likely to 
■cause a bre;ich of t];ie pea.ce existed cfmcei’ning the plot
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in dispute, nor did he e-ver rec|iiire the parties conceriiefi
to put in a written statement of their respective clainiR S in g h

as respects the fact of actual possession of the subject G.iur..
of dispute. No such order having been drawn up,
the provisions of section 145 (3), Code of Criminal
Procedure, were not complied with iiiasmnch as there
was no order in existence which could be served on
the parties concerned. It is argued before me by the
learned counsel who appears in support of the order
that the order of the District Magistrate, dated
the 29th of March, 1926, should be regarded a-s an
order in term.s of section 145 (1) of the Codc', I  ca.ri-
not accede to this contention. A.s I read section 145,
Code of Criminal Procednre, it appears to me clear thfii 
the Magistrate who has to draw up the order is the 
Magistrate who alter drawing up the order proceeds 
to decide the case. It may be that a District Magis
trate, after drawing np an order under section 145 (1) 
and after taking cognizance of the case under section 
145, Codc of Criminal Procedure, may, under certain 
circumstances, transfer the case for disposal to a Sub- 
Divisional Magistrate, bnt in this case it cannot be 
said that the learned District Magistrate ever pur
ported to draw” up an order under section 145 (1),
Code of Criminal Procedure, or having drawn up such 
an order, ever transferred the case under section 145,
Code of Criminal Procedure, of which he had taken 
cognizance to the Magistrate who eventually decided 
the same. I  cannot trea-t the order dated the 29th of 
March, 1926, as an order under section 145 (1) of the 
Code. It is argued by tbe learned counsel for the 
opposite party that the irregularity, if any, is cured by 
Bection 537, Code of Criminal Procedure. That 
section applies to mere errors of procedure arising out 
of mere inadvertence and does not apply to cases of 
disregard of a mandatory and imperative provision of
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1926 the Code. The failure of the leariiod Magistrate to
Banka Singh C o m p ly  w i t l i  tile provisioiia of section 145 (1), Code of

Gokttl. Criminal Procedure, vitiates the entire proceedings
held in the case and his ordei- must be set a,side.
Accordingly I set aside the order of tlie learn(Ml Magis
trate dated the 13th of May, 1926,

Order net asidii
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a p p e :i\l a t e  c t v it ..

B efore Mr. Justice D ahl and Mr. Ftdlan.
1926 S R I THAKITRJT CI’la tn ttff)  v. TAIKAI/l KITNWAR \m

December, OTJIEUS (DbFI'INDANTSI
14 ,

—------------Bengal Regulation, No. XT of 1825, AJhvinon and Dihivionf
section  4— Land taken  away hy gradual accretion hut 
restored hy sudden ehfinf)G— Custom, o f dhnrdhm'a absent. 
Where DO ciLsfioin of dh(irdliur<i is pnn'erl to exiwf;, Jiiiid 

wiiich is tiil'en away by tlie I'ivcr p;racliiiUly, !)iit restored 
Kiuldenly, if .i t  is ea|)itl)le of ideriiif'ieation, will still remain 
the property of its oritfinal owner.

T he  facts of this case sufficiently ap|)ea,r I'roni tlio- 
judgement of the Court.

Mimshi Shiva Pramd Sinha, for the ap|)e11anti.
Mr. Sankar Sarmt., for tlie respondents.
D a l a l  and P t j l l a n , J J ,  : ...Theses two appeals

a,rise out of a dispute between tlie ripari;in owners of 
villages situated on opposite baidvs of i,he river Rapti, 
Appeal No. 1025 is lietwoeii tlie owners of the village 
of Sliergarh and those of the village of Doiningarh, 
and appeal No, 1062 is between the owners of the 
village of Hnraiya on the'one side and the owners of 
tlie villages of Doniingarh and Bahranipiir on the 
other. But no contest now remains between the

* So<-oiul Appeal No. ;I02,'5 of 1924, from a doc,roe nf B a ij NuUi ,'Di,w, 
F irst Addil.ional ,Tnd"e of Gorakhpur, dated ilio OOLli of Fobrnary, 1924, 
canfa-miuff a, derreo of B iir i  .War Praaad, Second Addiiiionnl Subordinaifi 
Jlidgo of Goralrhpur, dated tho 24f;h of April, 1923,


