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official receiver’s costs of resisting this application. 19

Of course the appellant is entitled to the return of his  w,pux
security which he filed as a condition of being allowed — P**
to appeal. This order is without prejudice to any Cemauax
question as to whether he is liable or not on the alleged
hundis. The hundis must be returned as soon as
possible to the creditors. The appeal is allowed with

costs.

Appeal allowed.

REVISIONAL CRIMINAL.

Before Mr. Justice Tqbal Ahwmad.
BANKA SINGH ». GOKUT.L* 1926
Crimimul Procedure Code, section 145 (1)—BEffect of omissionDecember, 9.
to record an order wnder clause (1)—Illegality—Pro-
ceedings vitiated.

Held, that the failure of the Magistrate to comply with
the provision of clause (1) of section 145 of the Code
of Criminal Procedure will vitiate the entire proceedings held
in the case.

Tuis was an application for revision of an order
purporting to be passed under section 145 of the Code
of Criminal Procedure. The facts of the case ars
fully set forth in the judgement of the Court.

Pandit Ambika Prasad Pande, for the applicants.

Munshi Haribans Sahai, for the opposite parties. -

Tgear Anmap, J.:—The order of the learned
Magistrate, dated the 13th of May, 1926, purporting
to be one under section 145, Code of Criminal Proce-
dure, cannot be supported. )

It appears that on a petition, dated the 13th of
March, 1926, filed by Gokul Ahir, the opposite party,
against Sital Rai and certain other persons, the
learned Magistrate passed an order purporting to be
under section 144, Code of Criminal Procedure,

* Criminal Revision No. 575 of 1926, from an order of Ali Ausal,
Sessions Judge of Ghazipur, dated the 1st of July, 1926.
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directing the attachmeni of certain crops ou plot

Bansa Smon No, 734-9-2. Banka Singh and others, the appli-

».
GOKRUL.

cants before me, were no parties to those proceedings.
When the police wanted to altach the crops the
applicants before me filed an application in the court
of the District Magistrate, who by an order dated the
29th of March, 1926, set astde the order of the Magis-
trate directing the attachment of the crops and in the
exercise of the powers vested in him by section 436,
Code of Criminal Procednre, divected a  further
inguiry under section 145, Code of Criminal Proce-
dure, with a view to * restoring the crops to the party
which was in possession of the same. ”’

After the order of the learned District Magistrate
the case came up before another Magistrate who had
succeeded the Magistrate who had passed the order
mnder section 144, Code of Crimminal  Procedure.
That Magistrate, withont recording an order as re-
guived hy scetion 145 (1), Code of Criminal Procedure,
and without dirvecting a serviee of that order in com-
pliance with the provisions of section 145 (3) of the

Jode, proceeded to decide the malfer after taking
into consideration the written statement filed by the
parties and the evidence tendered by them. e has
held that the title to and possession of the plot in
dispute was with the applicant Gokul and on thab
finding liag passed an order which is unintelligible to
me and which is cerfainly not an order in ferms of
section 145 (6). Code of Criminal Procedure.

It is clear that the provisions of section 145 (1),

‘ode of Criminal Proeedure, are mandatory and a
disregard of those provisions vitiates the entire pro-
ceedings in the case. As already stated, there was
no order drawn up by the Magistrate stating the
grounds of hix heing satisfied that a dispute likely to
cause a breach of the peace existed coneerning the plot
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in dispute nor did he ever require the parties concerned 9%
to put in a written statement of their respective claims BANHA Sman
as respects the fact of actual possession of the subject G,
of dispute. No such order having been drawn up,
the provisions of section 145 (3), Code of Criminal
Procedure, were not complied with inasmuch as there
was 1o order in existence which could be served on
the parties concerned. It is argued before me by the
learned counsel who appears in support of the order
that the order of the District Magistrate. dated
the 29th of March., 1926. should be regarded as an
order in terms of section 145 (1) of the Code. T can-
not accede to this contention. As I read section 145,
Code of Criminal Procedure, it appears to me clear thal
the Magistrate who has to draw up the order is the
Magistrate who after drawing up the order proceeds
to decide the case. It may be that a District Magis-
trate, after drawing vp an order under section 145 (1)
and after taking cognizance of the case under section
145, Code of Criminal Procedure. may, under certain
circumstances, transfer the case for disposal to a Sub-
Divisional Magistrate, but in this case 1t cannot be
said that the learned District Magistrate ever pur-
ported to draw up an order under section 145 (1),
Code of Criminal Procedure, or having drawn up such
an order, ever transferred the case under section 145,
Code of Criminal Procedure, of which he had taken
cognizance to the Magistrate who eventually decided
the same. T cannot treat the order dated the 29th of
March, 1926, as an order under section 145 (1) of the
Code. It is argued by the learned counsel for the
opposite party that the irregularity, if any, is cured by
section 537, Code of Criminal Procedure. That
section applies to mere errorg of procedure arising out
of mere inadvertence and does not apply to cases of
disregard of a mandatory and imperative provision of
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1926 the Code. The failure of the learncd Magistrate to
B swazcomply with the provisions ol section 145 (1), Code of

Goeo. Criminal Procedure, vitiates the cntire proceedings
held in the case and his order must be sct aside.
Accordingly T set aside the order of the learned Magis-

trate dated the 13th of May, 1926.

Drder set asida.

APPELIATE CIVIL.
Before Mr. Justice Dalal and My, Justice Fullan.
e SRI THARURIT (Pramrrer) v, JATKATT KUNWAR anny

De“ﬂ’“’“"v OTHERS (DEFENDANTS).*

~—————— Bengnl Regulation, No. XTI of 1825, Alluvion and Diluvion,
section 4—Land taken away by gradual accretion buf
restored by sudden rhange—Custom of dhavdhura absent.

Where no cusfom of dhardlira is proved to exist, Jand
which is taken away by the river gradunlly, bub restored
suddenly, if it is capable of identification, will still remain
the property of its oviginal owner.

Tar facts of this case sufliciently appear from the
judgement of the Conrt.

Munshi Shiva Prasad Sinha, for the appellans.

Mr. Sankar Saran, for the respondents.

Darar and Purran, JJ. - These two appeals
arise out of a dispute between the riparian owners of
villages situated on opposite banks of the river Rapti.
Appeal No. 1025 ig hetween the owners of the village
of Shergarh and those of the village of Domingarh,
and appeal No. 1062 is between the ownerg of the
village of Haraiya on the ‘one side and the owners of
the villages of Domingarh and Bahrampur on the
other. But no contest now remains between the

[R——

¥ 8econd Appeal No. 1025 of 1924, from a deeres of Bai] Naith Dus,
Firsh Additiona]l Fudge of Gorakhpur, dabed the 90t of February, 1024,
confuming a decree of ITari Har Drasad, Second Additional Subordinate
Judge of Goralhpur, dated the 24th of April, 19923



