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y 1?'197 Before Mr. Justice Sulgiman and Mr. Justice Kendall.
1ol . .
RAMESHAR PRASAD (Pramvirr) o, GHISTAWAN
PRASAD avp orEeRs (DEFENDANTS).®
det (Local) No. XI of 1922 (dgra Pre-emption Aect), sec-
tions 5, 14 and 15—Ambiguous entry of right of pre-
emption—"‘Refusal to purchuse”—Estoppel by conduct.

Section 5 of the Agra Pre-emption Act is mandatory and
its objecs is not to find out the particulars or the incidents
of the rule of pre-emption but to lay down the test as to
whether a rule of pre-eraption should be held applicable to
the village or not. However vague the rule way be and
in whatever jmperfect form it may be recorded, if it amounts
to a declaration recognizing the right of pre-emption, it
would fulfil the conditions required by section 5. Onee a
right of pre-emption is deemed to exist, the rule of pre-
emption embodied in section 12 will prevail.

Sections 14 and 15 of the Agra Pre-emption Act are not.
exhaustive and do not lay down the only rule of estoppek
which can operate in pre-emption cases. A waiver of the
right of pre-emption can also be inferred from a clear, unam-
biguous and ahsolute refusal to purchaze. So, where the plain-
tiff, on being asked by the vendor to purchase the property
on cerfein terms, refused, saying ke had no money and could
nof raise it even by borrowing, but said nothing about reserv-
ing his future right of pre-emption, and a few days later the
property was sold to a third person without giving any pre-
vious intimation of the ssle and its terms to the plaintiff, it wag
held that the plantiff was estopped from claiming to-
pre-empt  the sale.  Subhogi v, Muhammad Ishak (1),
Kanhni Lal v, Kalka Prasad (%) and Munawaer Husen v.
Khadim Al (3), not approved. - Nawnihal Singh v. Ram
Ratun (4), Nathi Lal v. Dhani Rem (3) and  Shamsher
Single v, Pigri D1t (6), distinguished. Ranjit Singh - v.
Bhagreati Singh (7}, approved.

Dr. K. N. Katju and Mr. N. P. dsthana. for the
appellant.

* First Appeal No. 407 «f 1926, from a decree of §. Maitra, Additionab
Subordivate Judae of Tust, dated the 80th of April. 199, .
(1) (1884) I. L. R., 6 AllL, 463. {2) (1905) 1. L. R., 27 All,, 670.
(3 (1908) 5 A. L. J.. 321 (4) (1916) 1. T.. R., 39 All, 197
(5 1917 15 A, L. 7., 815. (6) (1918) I. L. R., 40 All., 690..
(7) (1926) 1. L. R., 48 AlL, 491.
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Mr. Harnandan Prasad, for the respondents.

Svramay and Keypawn, JJ.:—This is a plain-
tiff’s appeal arising out of a suit for pre-emption. The
property in dispute was sold under a sale deed dated the
18th of March, 1924, for Rs. 30,000. The plaintiff
claimed that under section 5 of the Agra Pre-emption
Act which governs this transaction he had a right of
pre-emption. The main defence to the snit was a
denial of any right of pre-emption in that village, and
also a plea that the plaintiff was estopped from pre-empt-
ing the property on account of a previous refusal. The
learned Subordinate Judge has found both the points
against the plaintiff and has dismissed the suit.

We are not prepared to accept the view of the
court below that there is no right of pre-emption in this
village. In the wajib-ul-arz 1292T. (1885), under
the heading “‘custom of pre-emption’” we have an entry
which has been translated by the official translator as
follows :—"“At the time of transfer of the property of
any co-sharer other co-sharers have a right of pre-
emption according to the rule and custom.” This
translation omits one word which has been read by the
learned Subordinate Judge as “‘mazhad”, meaning
religlon. The entry would then read ‘‘according to the
rights and usage of religion”. The learned advocate
for the appellant says that the word is “'dehs” i.e., vil-
lage, and says that the rights and usage of the village
are referred to. 'We have not the original before us, but
only a certified copy. If the word is “‘village’ then
the learned advocate for the respondents concedes that
the case would come directly under section 5 of the Act.
Assuming that the word is “‘religion,” there is un-
doubtedly a record of a right of pre-emption accruing on
a transfer, according to the rights and usage of religion.

Section 5 provides that if the village records a
custom, contract or declaration recognizing, conferring
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or declaring a right of pre-emption expressly or by
necessary implication, whatever its extent and in what-
ever form it ‘may be expressed, or imposing on a co-
shaver desiring to transfer his interest in land an obli-
gation to offer it to other co-sharers, or forbidding eo-
sharers to transfer their interest in land to persons other
than co-sharers, the right shall be deemed to exist; and
under sub-clause (2) such a record is conclusive evid-
ence of the existence of such vight., The section 18 thus
mandatory. The abject of the section is not to find out
the particulars or the incidents of the rule of pre-
emption, but merely o lay down the test as to whether a
rule of pre-emption should be held to be applicable to
the village or not. Once a rule of pre-emption prevails,
that rule must be the one embodied in section 12. It
is therefore wholly immaterial for the purposes of the
applicability of section 5 to inquire into the constifu-
tion of the village or the elass «of co-sharers which
existed at the time when the wajib-ul-arz was prepared.
It the wajib-ul-arz does record a declarafion recognizing
a right of pre-emption, howsoever limited in its scope,
the enfry is conclusive. Of course if the entry in a
wajib-ul-arz expressly declares that no right of pre-
emption exists or by necessary implication it negatives
the existence of such a right it would be difficult to say
that there is a right. On the other hand, however
vague the rule may be and in whatever imperfect form it
may be recorded, if it arounts to a declaration recogniz-
ing the right of pre-emption, it would fulfil the condi-
tipns required by section 5. In the present case if the
right had been confined to the rights and usage of any
particular religion according to which such right could
not exist, e.g., the Hindu religlon or the Christian
religion, there would have been a contradiction in terms
and we might have been compelled to hold that thé
entry by necessary implication negatived the existence
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of such a right. But the rule is not limited in that way.
In these provinces the rule of pre-emption according to
the Muhammadan law is quite common. The Muharm-
madan religion 1s at least ome religion according
to which a right of pre-emption can be exercised.
The entry, therefore, is not absolutely a contradic-

tion in terms, and although it is ambiguous it 1is

capable of a meaning, viz., to lay down a rule
of pre-emption according to the Mubammadan law.
We therefore think that it is impossible to take
this case out of the language in sub-clause (@) of section
5, and we must hold that this village - does record a
declaration recognizing a right of pre-emption.  That
being so, it is a conclusive proof of the existence of a
right of pre-emption according to the rule laid down in
section 12 of the Act. The defendant vendee is ad-
mittedly a stranger and the plaintiff would therefore
have a right of pre-emption if there were no bar of
estoppel.

We however agree with the court below that in this
particular case the plaintiff is estopped from pre-empt-
ing this property. The refusal of the plaintiff is based
principally on the statement of Mr. Stern, who was
examined on commission. The answers to the inter-
rogatories served on him are to be found on pp. 8 to 17
of the supplementary book. He has no longer any in-
terest left in this property, and the learned Judge has
believed his statement in spite of the plaintiff’s denial.
‘We therefore accept the statement of Mr. Stern as
regards the circumstances preceding the sale. Accord-
ing to him there was a contract of sale of the village in
various shares with different purchasers. Some of them
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Singh who wanted to take 3 annas 6 pies. Kishen
Prasad Singh had been given time which had been
extended by four days more. On the fourth day, ..
the 4th of March, 1924, Kishen Prasad along with
Rameshar Prasad (plaintiff) went to Mr. Stern and
asked for further time, but Mr. Stern refused to give
any more time. Then he asked Rameshar Prasad to
purchase that 3} annags or any portion of it at the same
price which was settled with Kishen Prasad, but
Rameshar Prasad angwered that with great difficulty he
managed to borrow money for purchasing 1 anna share
and that it was impossible for him to raise any further

sum to purchase another share. It was after this

refusal that Mr. Stern negotiated with ~Ghisiawan

Pandey and Mahadeo Pandey, the vendees, and accepted

their earnest money on the 6th of March, 1924. The sale
actually took place on the 18th of March. We accept
this statement as substantially embodying what actually
happened.

The learned advocate for the plaintiff contends

.that there can be no absolute refusal so ag to operate as

an estoppel unless there first has been a definite contract
settled, with a definite vendee, for a definite price, of the
sale of a definite property and that no amount of refusal
before such a complete contract can deprive the pre-
emptor of his right of pre-emption. He strongly relies
on a number of earlier cases of this Court which no doubt
lay down the rule in those broad terms. We may refer
to the cases of Subhagi v. Muhammad Ishak (1), Kanhai

Lal v. Kalka Prasad (2), Munawar Husain v. Khadim

Al (3), and other cases referred to therein. With great
respect, we would say that the rule was laid down too
broadly in these cases. There can be an estoppel under
section 115 of the Indian Evidence Act if the refusal of
the plaintiff has prejudiced the predecessor or the vendee

and has induced them to act upon such representation

(1) (1884) 1. L. B., 6 AIL, 463, (% (1905) I. L. R., 27 AL, 670.
(8 (1908) 5 A. L. 7., 8al.



WVOl. LI.] ALLAHABAD SERIES. 225

and to compromise their position. We do not see why
there should not be a personal estoppel against the
plaintiff on account of his own previous conduet and
unambiguotts declaration.

The learned advocate for the respondents has invited
our attention to subsequent rulings of this Court where
it has been laid down that in cases where the custom
requires an offer to he made to the co-sharers in the
first instance such a custom is complied with as soon as
the offer has been made, ever though no definite contract
with a prospective purchaser has yet been made. We
may refer to the cases of Naunihal Singh v. Rem Ratan
(1), Nathi Lal v. Dhani Ram (2) and Shamsher Singh
v. Piari Dat (3). DBut these cases twrned on the parti-
cular language of the wajib-ul-arz which recorded the
custom. Of course, if a custom merely requires thaf
an offer should be made to the co-sharers before a share
18 sold, the prospective vendor fulfils the condition by
making the offer and obtaining refusal. Under such
a custom it is no part of his duty to go back once more
to the co-sharers, after he has entered info a contract, to
obtain their refusal.

The present case is governed by the Agra Pre-emp-
tion Act. Sections 14 and 15 lay down a rule under
which notice can be given to co-sharers and cases where
the right of pre-emption may be extinguished. Sec-
tion 14, sub-clause (2) cleaxly provides that the notice
should deseribe the property to be sold and the name of
the vendee and the price settled. But, in our opinion,
these two sections are not exhaustive and do mot lay
down the only rule of estoppel which can operate in pre-
emption cases, That the section is mnot exhaustive
has been held in the case of Ranjit Singh v. Bhagwati
Singh (4). With that view we agree. If a notice as

prescribed in section 14 has been given, a mere failure

) A, T LRy, 29 AlL, 197, (2) (1917) 15 A. L. J., 315,
8) NN I L. R, <0 AIL.620,  © (4) (1926) T, L. R., 48 AlL., 401,

1929

RavcsHaR
Taasap
[
GHISISWAY
Pr san,



1926

RaMesHAR
Prasap
7.
GHISTAWAN
Prasap

826 THE INDIAN LAW REPORTS. [vor. LL

to reply would extinguish the right; but it does not
follow that if o such notice has been given, there can
never be a case in which there may be a similar
estoppel.

In our opinion every case must be congidered on its

own facts. A mere refusal fo purchage need not in every

case amount to a waiver of the right of pre-emption. A
co-sharer may not be prepared to take the sale divect, but
may well be prepared to pre-empt the property in case it
is sold to a stranger. On the other hand a waiver of the
right of pre-emption can also be inferred from a clear,
unambiguous -and absolute refusal to purchase the pro-
perty in any event. It seems to us that if a co-sharer
wishes to preserve his right of pre-emption in case of a
sale he should not merelyarefuse to purchase the property
on the ground that he had no means to purchase it, but
he should make it clear that he is reserving his right of
pre-emption. He cannot be allowed to use wnambi-
guous language indicating an absolute refusal and yet
make a mental reservation in his favour to the prejudice
of the vendor.

In the present case we are satisfied that the state-
ment made by the plaintiff Rameshar Prasad to Mr.
Stern, wnder the special circumstances of this case
and having regard to what had happened previously,
amonnted to an absolute refusal on his part to take the
property on the ground that it was impossible for him
to raise the money. This flat refusal induced Mr. Stern
to enter into negotiations with the vendees, who acting
upon such representation ~believed that Rameshar
Prasad had waived his right of pre-emption and that
there was no longer any fear of such a suit. In our
opinion the plaintiff i Is now estopped from going behind
his refusal and c]mmmo a right to pre- empt the pro-
perty.

We aceordingly uphold the decree of the court below
and dismiss this appeal with coste.



