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M a n g u i s a i }.

E'Ao,

adopted exists ajtioiig the coinnion residents of Gwalior 
suKHBin as was alleged in para,grj:ipli 2 of the plaint. No 

special custom of the family hjis bceii s(>t up or proved. 
It is undoubtedly the law that wlien a, f)nrsoB migrates 
from one country to another, tlierc iw n, presumption 
that he carries with him h,is persona.! law, and, unless 
there is some tiling to sl)ow tha,t he lias a.<lopted the law 
of his iww domwile, he must he deemed to be still 
governed by ilie old law. 'No |)r(yvjoi:is a,ct in the 
history of the f.ninily is forilu'ofning to show that it 
gave up the Mit;i]'csh.;.ira law under which, it was 
governed in. Ilatna.giri and jidopii'd any special law 
prevailing in (iwalior. The mere i'mi tha,t the family 
a,ccepted the jagir from the Darhar would not of itself 
1)(‘ sufficient to show thâ t the personal law was neces- 
(̂ I'lrily chaiiged. Having regard to all these circum- 
siiances we a,re of opinion tliat it is impossible to 
interfere with th,e finding or «itM‘r('('- of the eouri; 
i:»elow.

The a,ppeal is accordingly dismissed with costs.
Ap'pBal dismissed.

im
Movernh îr, 

34.

Before Mr. JuH ice DaM and Mr. JuH ice Ptillan,
A IjI  BAHADUK BEG- a n d  ANOTiri'iii (!'.’E'i'i/riONKiis) v.  

EAl?I-ULIjAT;,r AND O'l’HKRS (O rj'O H l'J’K PAlW'IFiH).*

— Civil Procedure, Code, order XXIT, rules 4 and 10—Morlfjcuje 
■—Bentli o f judgement'dehtor after pu.mng of preliminary 
decrec— No application for m hstitution within prescribed  
time.
A preliminary decree in a. Tnorf̂ gii-pie suit wivs paHBcd on 

I'be ISfch of May, 1920, Tho jriflgeTnent-de.ljtor died in -Tidy, 
1920. No apx)li('atioii for substitiitiion was made, biil; tlic 
(fecree-liolder applied for a final deerCv'̂  on tlie 12fcli of May,
im .

* Scr-ond Appoal No. 2267 of 1925, from ;i (Itjnwc of Tufail Alnnad, 
Addiiioiial Subordinate Jiidgtj of SJiahjtibanpiir, tlaltnl tliij 'HhI, of Aiiptifft,. 
1925, confii-min̂ f a dccrce of Baiiaryi Das Kftiikaii, M'uiiHif (if Tilhar, djiic.d 
l̂ie ,16th of Beptcmbcr, 192i.



H eld, that the application was in order. Tulafam  v. 
Tuharam  (1), not followed. L aksh m i A chi v, Suhbaramu 
Ayyar (2) and D akoju Siibbamyudu  v. Musti Ram a Dasu 
(3), referred to.

T he facts of this case, so fa r  as they are necessary 
for the purposes of this report, appear from the jiidge- 
Hient of the Court.

Paadit Uma Shankar Bajpai, for the appellants.
Maulvi Mushtaq Ahmad, for the respondents.
D a l a l  and P u l l a n , J J .  :— The question arising 

for decision in this second appeal is whether the suit 
has abated as no application was made for substitution 
within the time prescribed after the death of the judge- 
ment-debtor. A preliminary decree for sale in this 
mortgage suit was dated the 13th of May, 1920. The 
judgement-debtor died in July, 1920, and admittedly 
no application for substitution was made prior to the 
application for final decree on the 12th of May, 1923. 
It has been argued that in a case of this kind order 
X X I I , rule 4, does not apply, because of the use of the 
words “ right to sue,” and rule 10 is more applicable 
to"'this case. This view is based upon a decision of the 
Nagpur court to which we have been referred, Ttda- 
ram v. Tuharam (1). But we do not find ourselves in 
agreement with the reasoning in that decision. In 
our opinion the law has been more correctly laid down 
by the Madras High Court, in LahsJimi A chi v. Sub- 
harama Ayyar (2) and in a later ruling in Dakoju 
Subharayudu v. Musti Rama Dasu (3), Mufatis 
mutandis the observations of the learned Judges in 
that case are applicable to the one before us. They 
pointed out that rule 10 can only apply when an ap­
plication under rule 3, here rule 4, is barred. In that 
case every condition required by rule 3 was present 
and here every condition required by rule 4 is present.

(1) (1920) 64 Indian Cases, 807. (2) (1916) I X .B ., 39 Mad., 488.
(8) (1921) 68 Indian Oases, 942.
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1926 The judgement-debtor died after the passing of the
alT preliminary decree and the right to sue, which includes

right to continue tho suit, survived. The appeal 
is dismissed with costs.

B a f i -

A'ppeal dismissed.
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DLMH,

RE VISIONAL CRIMINAL.

Before Mr. JtLStice Keridall.

192G :iCMPEPvOR V. EAMAN LA Ij.'*

Novmbtr, Procedure Code, sections 234 and 235— Charge—
-------------  Set;crai offences of a similar nature extending over a

period of more than one year joined together in one
charge.
The accused was cli;.irgc(i with having, on or about a 

certain date, committed theft in respect of eight necklaces, 
'rbe evidence, however, disclosed that he. had committed 
criminal breach of trust in reK};)ec;t of two of the necklaces on 
different dates more than ii year apart, and it wms not clear as 
to when he had njisappropriEited the, otherB.

Held, that although there was teclmicaliy no misjoinder 
of charges, the trial was vitiated in the same way as if there 
had been a misjoinder of charges and this was not a mere 
ii'regularity. Suhrdhmania Ayyar v. King-Fymperor (1) and 
Enipcrnr v. Knlhi Prasad  (2), referred to.

T he facts of this case snirKMoniJy appear from the 
Judgement of the Court.

Babu Piari Lai Banerji, I 'andit iJma Shwnkar 
Baj'pai, Babu Satish Chand,ra l)(/s ajid Muoshi Rfim, 
Nam.a Prasad, for the app]ic}i]iii,

Sir Charles Ross Alston, for the opposite pa/rty.
The Assistant G-ovGrntm̂ m Advocate (Dr. AI. 

Wali'Ullah)  ̂ for the Crown.
. * raTvim'on No. 557 of 102n, i’rum uit onlCT of Tfaslii PraHati,

r.'-ssiuiiH Jiulji'o of Mutlira, datocl tliR I hI r.f Se|)|;emher, :i92G.
(i) (inOl) I.L.R., 25 Mad., 01, /iTi fl9l5) r.lj.R., .‘j8 AIL, 42.


