
1936 or diary, but we have no jiirisdicliion to dictate to the
District, Magistrate what he should do in this or anŷ  

MArro other matter, which is solely vested in his discretion,
5*iwABr. Qj. make any declaration about any order relating

to such notes which he may have i,Rsu,ed. The most 
we can do is to suggest, as wo liJive done, a practical 
way of dealing with the matter.

Wc, therefore, reject [he referonoe w d  direct the 
record to be rcliUrned to the Sessions Judge witli, the 
foregoing observations.

Reference rejected and record returned.

A P P E L L A T E  C IV IB .
Before Mr. Justice Lindftay and Mf. Ju stice Snlaiman.

19S26  ̂ EA M  E H ET jA W A N  ano oTjruiis (r̂ Mi'-KNDANTs) p .  TlAN'IvB
B IH A K I AND ANOTHER ( P l a in t i p p s ) and  E A M  K A E I  
(D e f e n d a n t ) .*

Act (Loml) No. X I of 1922 (Agra Frc-^emption Act), seotiori 
19—Pfp.-eni'ption— Effcet of ai'quif<itii)n of an interest in 
the mahal by the defendant vcndae pending the suit.
U n der the Agra. Pro-einplaon A ct, ;I9 2 2 , i;1u' riffht of a 

plaintiff p rc-eiop tor n\a.y bo dcrc^iittHl hy {.he !U‘(juiHi(;ion by 
the defendant vendee iit nny tiino. bi'l’ort? decrao, by n;iejuiB of 
g ift, of an in terest in  the. niali:i] in w hicli tlic  property  in 
suit is  situated. ''Qudrat-wt-m- '̂m BiJii v. Ahdtd Eashid (1 ) , 
follow ed.

T he facts of th,is ca.sc srifFuviently appear from  
the jndgement of tlio Court.

Mimshi Narain Prasad A^^Mhana, for the appel
lants .

The respondents were not represented,
L i n d s a y  and S u l a im a n , J J .  This is a defend- 

.wts' appeal arising out of a suit for ])re,-eniption. 
While the suit was pending the defendants obtained a 
share under a document |)urporiJng to be a deed of

* Socnnd Apj)(;:i.l Nn. ,10')3 of 1023, frrijri u d.'firct: of M'uharaiintd SaiU
nd-dit), Sacojul Adrtitinnal Suliordijiaii; .Trtdj'o of Alialtabatl, diitwl the 26il5i
of Marcb, 192.'5, raverfiing a decree of Brij M'olian 1‘jal, Mmwif of lilafit
sAllahabad, duted the 18th of. Nnvernljcr,

a )  (1926) 48 All, 616.

^268 ‘ THE INDIAN .LAW IlE P O llT S , 1..VOL. X L IX .



g ift .and on the streiigfcli of it pleaded that they had 
€qual rights with the plaintiffs so as to deprive them eam 
of any preference. The plaintiffs in their turn 
brought a second suit to pre-empt this transaction, 
alleging it to be one of sale. The court of first 
instance dismissed the plaintiffs’ suits. On appeal 
the plaintiffs’ suit to pre-empt the sale-deed has been 
decreed, but the other suit has been dismissed on a 
finding that the transaction was really one of g ift.
The defendants come up in second appeal and urge 
that in consequence of the finding that they had 
acquired a share in the mahal by virtue of a deed of 
gift the suit to pre-empt the sale ought to have been 
dismissed. This contention, in our opinion, must 
prevail. By reason of the acquisition of an addi
tional share in the mahal by gift, the defendants des
troyed the plaintiffs’ right of pre-emption; they no 
longer had a right to be substituted in place of the 
vendees when the time for the passing of the decree 
came. No decree in their favour could, therefore, be 
passed in vipw of the provisions of section 19 of the 
Agra Pre-emption Act. This interpretation of the 
section has been accepted in the case of Qudrat-un- 
nissa Bihi v. Ahdul Rashid (1) with which we agree.
The result, therefore, is that’ this appeal must be 
allowed and the decree of the lower appellate court 
set aside. We restore the decree of the court of first 
instance, with this variation that, we think that the 
plaintiffs should be allowed their costs of the first 
court inasmuch as they were perfectly justified in 
instituting the suit on the date when they did bring 
it. The plaintiffs, however, must pay the costs of 
the defendants in the lower appellate court as well as 
ill this Court.

^Afpeal allowed,
(1) (1S2G') I .L .E ., 48 AIL, 616. .
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