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B efore S if Gnmwood M eats, K night, Chief Ju stice , and 
Mr. Justice King.

M A H M U D  H A S A N  and  o t h b e s  (D e fe n d a n ts )  v . L A U T B  
K A M  ( P l a i n t i f f )  and  H A B IB -U E - E A H M A N  an d  a n 
o t h e r  (D ep en d  a n ts ) .

Civil Procedure Code, order X L l ,  rule 33— Usufructuarij 
mortgage— Suit for declaration o f payment—Finding of 
paym ent, hut suit for deola,ration time-barred— Ijcare^ 
to he granted—Power o f Court to give relief to party who 
has not appealed.
Plaintiff sued for a declaration that the money <laa in 

respect of certain property iisnfruc'tuarily mortgaged 1>y I'lim 
had been paid off, and his suit was dismissed. 'He 'did not 
.appeal, but some of the defendants did; and on this appeal 
it was found that the plaintiff’s allegation of payment was 
correct, but that the remedy by means of a decliiration was 
time-barred. The Court then took action under order ]\ X X I V , 
role 9 of the Code of Civil Procedure, and directed the 
•defendants to re-transf('r ihe propc'rty in snit to the mortgagor 
plaintiff.

Held, with reference to Rangam L ai v. Jhandu  (1), that 
the procedure adopted by the lower apj'ellate court was right. 

T he facts of the case were aa follows :—
On the 28th. of May, 1897, five properties were 

iTsufructuarily mortgaged by means of two deeds in 
favour of two ladies, Aminat-n.n-nissa and Ghafiir- 
iiii-nissa. The money agreed to be advanced by th e  
first-named lady was Es. 27,500, and by the second 
Rs. 1,500. Under the former deed Rs. 21,200 were 
left with tile mortgagee for paying off earlier mort
gages and a promissory note was given by the mort
gagee fo r  the balance, Rs. 6,300; under the second 
•deed Rs. 1,000 were left for satisfn.ctioii of earlier 
Triortgages and Rs. 500 were paid in cash. None of
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■the amounts left with the mortgagees for paying off the ___
prior mortgages was ever paid by them.

The plaintiff asked for a, declaration that the 
'property Ibrahimpiir was not subject to any charge ram. 
‘Created under the morfcgage-deeds, and there was an 
alternative prayer that if  there was an̂ r charge it 
was limited to Rs. 987-1-9; and there was a prayer, 
in its nature formal, that any other relief which, 
under the circumstances of the case, could be granted 
to the plaintiff might also be granted to him.

The matter was tried in the court of the Sub
ordinate Judge of Saharanpur, and he came to the 
conclusion that only Rs. 500 had ever been paid by, 
the mortgagees, and that this sum had been more than 
satisfied from the usufruct. But owing to certain 
lacunae in the evidence the court held that no redemp
tion decree could be granted, but it found in favour 
of the plaintiff that the particular property had been 
freed from any charge upon it.

The plaintiff did not appeal, but the defendant 
did, and when the matter came before the District 
-Judge of Saharaiipur, he found that the items of 
R s. 6,300 and Rs. 500, totalling Rs. 6,800, had been 
paid by the mortgagees. He went ton to consider 
•Whether the mortgage as regards this particular pro- 
■perty had been redeemed, and he came to the conclu- 
:sion on taking the accounts that the mortgagees had 
been paid back the loan of Rs. 6,800 and that 
nothing was due to the mortgagees. Having reached 
th at point he had to corfsider what should be done 
•and he decided that the suit for declaration was 
%arred by limitation. The case, therefore, was in 
th is position that the plaintiff having asked for a 
:declaration, which the lower appellate court found 
•nvas barred by limitetion, and it  having been found
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itsG in Ills favour that there v̂ as no encumbrance on tliê ' 
property, the question arose as to what, in the uir- 
.oumstances, was the proper thing to do.

Before the District Judge gave any decision the 
case stood in this way that the plaintifl; had succeeded 
partially in the lower court; he had not raised any 
cross-objection nor had he appealed independently; 
on the matter decided adversely to him, namely, 
redemption. The l{'-ariiod District Judge v/as of 
opinion that he could proceed under order X X X IV , 
rule 9, and that lie could direct the defendants to 
re-transfer to the plaintiff that part of, the mortgaged 
property which was the subject of the action'. Some 
of the defendants a|)pealpfl.

Maulvi Ighal Ahmad, for the appellants.
Mr. ISihoX Chand and Dr. S'urandra 'Nttth. Sfn.̂  ̂

for the respondents.
The judgement of the Court (Meaks, C. J'., and 

K ing , J . ) ,  after setting forth the fa,(Ms as above, thuB 
continued : ~

Looked at from any practical point of view the- 
decision is as good as can be conceived, because the 
plaintiff had right upon his side from the outset. 
There bad been a breach of contract ic  1897 wi,i,en tlie' 
mortgagees got |)ossessioii of the mortgaged property 
on a promise by them that t,hey woidd pay the 
Rs. 21,200 to which we liave referred, al')ove. I t  is 
common ground tliat tliey never made ajiy o,ttempt to 
pay any part of tliat, nevertheless they remained in 
possession of the whole of-the property througliout. 
The effect of the possession was tliat by the date of tlie 
institution of this suit the Rs. 6,800 which liad 
advanced on promissory note had been completely 
extinguished and the plaintiff was asking in thosiv 
circumstances that the property .sliould be re-trans
ferred to him. It is said that that cannot be done-
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because, having regard to the language of order X L I, 
rule 33, and the caution as to the a.pplication of that >.tahmot 
■section which is contained in the case ()f Rangam Lai v' 
y. Jhandu (1), we must not in this case allow the 
relief which the District Judge has granted the 
plaintiff, because if  we did so we would be acting in 
■contravention of the provisions of order XLI^ rule 22.
There are, however, passages in that judgement 
which show that the circumstances of each particular 
■case must be borne in mind, and a,t page 35 the follow
ing observations are to be found ;—

The object of ruJe 33 is iiiaiiil:estly to enable the court 
to do complete justice between the parties to the appeal.
Where, for example, it is essential in order to grant relief to 
an appellant that some relief should at the same time be 
granted to the respondent also, the court may grant relief 
to the respondent, although he has not filed an appeal or 
preferred an objection. Of such cases the illustration to the 
rule is a type.”

Reference was made to the English case of The 
littorney-General v. SimpsQ?i (2). In our opinion 
the language of order X L I, rule 33, is wide enough 
to support the decision of the District Judge. He 
very wisely chose what, in our opinion, was the pro
per course. , He could, had he been extremely tech
nical, have said that as the respondent had filed no 
cross-objection and had not independently appealed, 
that, therefore, he c6uld not grant the relief to which, 
in his opinion, the respondent was most justly en
titled. Had he done that it is possible that on a 
•strict construction of order X L I , rule 33, we might 
have upheld that, but we should have held that 
grudgingly and taken the view that it was an un
fortunate decision. This decision is in consonance 
with justice, equity and good conscience, and it is in

(1) (1911) I.L .E ., 34 AIL, 32. (2) (1901) 2 CK. I)., 671.
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1926 our opinion one which must be upheld. We, there- 
fore, dismiss this appeal with costs.

l&to The croys-objection is also (Hsmissed.
A 'p'peal dismissed]

KEVTSIONAI. CRIM IN AL.

Before Mr. JnMice Daniels-.

EM PEK O R  ■?;. KAM DEO SIN GH  and ai ôther.^192(i
July, 12. Criminal ProGedure Code, sections 107 and 112— Socurity fo r  

keeping the peace—Suhstayice o f information given in 
summons itself, instead of in order— Irregtdanty.

A Magistrate tiiking- pi'oceediiigf; under section 107 rt 
seq. of tlie Code of Criminiil I-’rocediire, insteiid of Bending' 
a copy of his order with tlic snrnrnons, the subHtiinco of 
the information in the snmmoiiH i t s e l f .  Hold, tliat the 
Magistrate hiilcd to comply with the provisions of section 112's 
but the irregularity was covered by section 537 of tlie' 
Code of Criminal Procedure a,3 it wuh not shown tiiat the- 
accused had been prejudiced 1>y it. Em peror v. Sulemm. 
Adam, (1) referred to.

Persona who come to tlie Higli Court in revision a-gainsi' 
an order under section 107 of tlio Code of Ci'iunnal Procedure 
are exjiected to do so with the utmost promptitnde and cer
tainly within thirty day,s of the order against wliich they 
complain.

T h is  was an apf)lica,tioTi in revision against' a,11 
order of the. secoiid Asaislarit Sessions »Twdge of 
Gorakhpur. The f.-iets of the (̂ ase, so far as they are 
necessary for the purposes of report, appear from 
the judgement of the Court.

'lun'iHinii No. if'.l'l of from an ordftr of P. J{, Kay,
Secoiul Ar'lditioiial Sivisinns .■hidn',-! of Oorakliniir, dated thn R(.h of FelmifOT, 
1 0 2 6 .

(1) (lUO(l) II, Bum., L.n., 740.


