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when it agreed with the judgement, could not be correct- 
ed under section 152. The court, however, gave the etjeuw 
indulgence of having the same application treated as an 
application for review. Obviously the court’s attention 
was not drawn to a simpler method of treating the appli
cation as an application for the correction of the judge
ment as well as for the correction of the decree. I have 
read the judgement of Mr. Herchenroder and agree with 
Mr. Bennet that Mr, Herchenroder has made a slip and 
the correction was necessary for the ends of justice.

This application is dismissed with costs.
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kB D JlJj J A L I L  K H A N  a n d  o th e p .s  ( P l a t t i f p s )  ». O B A ID - 
U L L A H  Iv H A N  a n d  o t h e r s  ( D e f e n d a n ts ) .

[On appeal from tlie High Court at Allahabad.] “ '

Civil Procedure Code, section Q Q S d e  in emm tion—Benami 
. purchase— Real purchaser obtaining title hy aiherse pos

session— Disposssssori hy transjeree iroyn benamidar 
— huMan Limitation Act (IX  o:f 1908), section 28 miicle 
144.

. If after an auction sale of immovable property in execu
tion of a decTee the real purchaser has for twelve years pos
session adverse to the certified purchaser (his benamMar) and 
is then dispossessed hy a transferee of the certified purchaser, 
he can sue for possession on the title acquired by him under 
the Indian Limitaition Act, 1908, section 28 and article 144, 
and need not aver or prove that the auction purchase was made 
for him; section 66 of the Code of Civil Procedure, 1908, 
therefore, does not apply in that case.

Decree of the High Court, I. L. E .,,43 A ll, 416, varied; 
it was unnecessary to decide whether the High Court had 
rightly held that in the case of a sale and transfer before 1909

* P r e s m t : Lord B la tob x irgk , Lord Dabuhu, Lord Tomun, J o h n  

W a l l i s  and Sir G e o r g e  L o w n d e s .

61ad .



1939 section 66 of the Code of 1908, and not section 317 of the

676 THE INDIAN LAW REPORTS. [ VOL. LL

ABDm. JAL’i Code of 188'2, applied.
A p p e a l  (N o .  82 of 1924) from, a decree of the High 

(January 15, 1920) which affirmed, so far as is 
material to the subject-matter of this report, a decree of 
the Additional Subordinate Jud '̂e of Aligarh.

The suit related to immovable properties which, 
having been sold in execution of decrees, ¥̂ere transferred 
in 1900 by the certified purchasers to the first respond
ent Obaid-Dllali. Both courts in India found that Abdnl 
Shakur and Abdul Latif, whose heirs were the appel
lants, were the true purchasers, who obtained possession 
upon the sales, and that they and the appellants after 
them had been in physical possession until 1915. In
1909 Abdul Ghafur had executed a deed of wa,qfnarna of 
all his property, including his share of properties bought 
at the sales.

The suit was brought by jhe appellants on the 5th 
of August, 1916. They prayed by their plaint for a de
claration that they were owiers in possession of the pro
perties; alternatively,, if it were found that the first res
pondent was in possession, for an order for possession; 
they alleged that they were the true purchasers, also that 
any right or title wliich the first respondent had was ex
tinguished by adverse possession. They also alleged that 
the waqfnama, of which Obaid-Ullah hud been appointed 

was inoperative.
The material facts appear from the judgement-of the 

judicial Committee.
The Subordinate Judge held that so far as the suit 

related to properties transferred by the certifiei pur
chasers it was barred by section 66 of the Code of Givil 
Procedure; but that the waqfmma had never been 
brought into operation, and that the plaintiffs were eh~ 
titled to recover the properties included in it, except



those purciiasecl at the auction sale. He decreed accord-
ingly. abduij jAMii

• • 1 TT- 1 /̂ t j K hanOn an appeal and cross-objection the High tonk't v.
dismissed the suit altogether. The learned Judges 
(Mbars, C. J . and Knox, J.) affirmed the view that so 
far as the suit related to properties transferred hy the 
certified purchaser it was barred by section 66 of the 
Code of 1908; they rejected a contention that section 317 
of the Code of 1882, and not section 66 of 1908, applied.
With regard to the waqfnmna they held that the inten
tion having been to create a genuine dedication the sub
sequent conduct of Obaid-Ullah did not invalidate it.

1929. April 16, 18. D unn e, K. C. and W allaeh, 

for the appellants:—The sale and transfer were both be
fore 1909, consequently the Code of Civil Procedure,
1908, section 66 did not apply, as it is not retrospective 
in effect: Promatha Nath Pal v. Mohini Mohan Pal (1).
Section 317 of the Act of 1882 which was in operation 
did not in terms apply to a suit against a transferee from 
a certified purchaser. The High Court at Allahabad in 
SiUa K'lmwarY. Bhagoli (2) rightly held that section 317 
did not so apply by implication; the High Courts at Cal
cutta and Madras have also so held, though in Bombay it 
was held to the contrary. Section 66 should not be given 
■a retrospective effect which takes away a right of action 
existing when it was passed; that is so, even if the sec
tion deals Avith a matter of procedure: Colonial Sugar 
Refining Go. v. Irving (3). Further, the plaintiffs plead
ed alternatively that they had a title by adverse posses
sion, and it was concurrently found that they were in 
possession from the date of the sale until 1916. They 
Iherefore had a title by adverse possession, and it waa 
concurrently found that they were in possession from 
the date of the sale unit 1915. They therefore had a,

(1) (1S120) I.L .E., 47 Cal., 1108. , (2) (1309) LL.R., 21 All., W6.
(3) [1905'j A.G., 369.
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19*39 title under the Iiicliaii Liniitatioii Act, section 28 and 
ABb7rjIijL article 144 and an alternative cause of action to which 

section 66 of the Code did not apply.
ob|d-mlaji ])eG niyther, It. 6'. and E . B. R aikes , for the first 

respondentThere is no ground for liolding that sec
tion 66 of the Code of 1908 does not apply to every suit 
brought after tliat Code came into force by a person claim
ing to have purchased 5ewami. Even if the Code of 
1882 applied', the High Court at Bombay rightly held in 
H ari Govind v. Ram cJiandra  (1) that section 317 applied 
to a suit against a transferee from a certified purchaser. 
The title by hmitation was not put forward in the High 
Court, nor in the appellants’ reasons upon the present 
appeal. There was no finding that tlie plaintiffs’ pos
session was adverse; it may equally have been by the con- 

. sent of the certified purchaser.

Dwnne, if. C., replied.

June, 17. Tlie judgment of their Lordships was 
delivered by Sir J ohn Walljs ;~

The parties to tliis suit are iiiembers of a Muliam- 
madan family, and the plaintiffs sue to establish their 
rights as heirs of Abdul Shakur and Abdui Latif to cer
tain properties in the villages of Chakathal and Kakathal, 
which are in possession of Obaid-Ullah, the first defend
ant.

The deceased Abdul Shakur was the youngest of four-' 
brothers, Abdul Latif was the son of the eldest brotlier 
and Obaid-TJllah is the son of a younger brother. The 
second and third defendants are widows who have been, 
made parties as being among the heirs of Abdul Latif.; 
The present appeal relates only to certain properties im 
the aforesaid villages, which were purchased at court 
auctions in execution of decrees by Mahmud Ali on th& 

(1),(1906) T.L.B., 31 Bom,, Cl.
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1929■20th of April, 1885, and by Sirajiil Haq on the 21st of 
March,'1892. On the 7th and 8th of July, 1900, Sirajul Jahd 
Haq and Mahmud Ali executed sale-deeds of these pro- -y. 
perties in favour of Obaid-Ullah, the first defendant.

The plaintiffs’ case is that the purchases at the court 
auctions and the subsequent transfers were made henami 
for Abdul Sliakur and Abdul Latif, who had provided the 
purchase money.

The plaintiffs further alleged tliat Abdul Latif, who 
died in 1909, and Abdul Shakur, wlio died in 1915, and 
Ihe plaintiffs after them, had beeu in proprietary pos
session of these properties ever, since tlie date of tlie court 
auctions, and tlia.t by virtue of their possession for more 
than twelve years the plaintiffs had become absolute 
owners in possession of the properties in question.

It was admitted in the plaint that Abdul Latif, in 
April, 1909, some, months before his death liad e>;ecuted 
a ‘W(i.qjnama of all his properties, but it was alleged that 
this waqfnama was a mere paper transaction, and was not

■ binding on the plaintiffs.
The plaint also alleged that after the deatlis of Abdul 

Latif and Abdul Shakur, the first defendant, in Septem
ber, 1915, instituted suits for arre'ars of rent against ■ 
tenants of the properties, and in May, 1916, instituted 
a suit for profits, which jeopardised the plaintiffs’ rights, 
and made it necessary to institute the present suit.

They accordingly prayed for a declaration that they 
were the actual owners in possession of the suit properties, 
and for an injunction against the first defendant. The 
plaint was subsequently amended by including a prayer 
for possession in case the court should be of opinion that 
the plaintiffs ŵ ere not in possession.

The first defendant pleaded that as legaids the pro
perties purchased at court auctions in the name of Sirajul
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Haq and Mahmud Ali, tlie suit was barred by section 6G
Abdul Jaul of the Civil Procedure Code of 1908. He denied that 

the auction purchase was henami, and alleged that he 
iiig transferors had all along been in possession. A? 

regards the icaqf created by Abdul Latif, the first defend
ant admitted the execution of the deed of waqj, ajud that 
Jie liad attested it, and alleged tliat after the deatli of 
Abdul Latif he had been duly appointed miituw.lli or 
trustee of tlie umqf, hut he alleged that he was tlien un
aware tha,t the waqf deed included properties of his own 
which had been purchased by Sirajul Haq and Mahnsud 
Ah at the court auctions, and subsequently transferred to 
him. He further pleaded that the plaintiffs were not 
entitled to sue in respect of the properties owned by the 
waqj unless the deed of tvaqf was cancelled. The second 
and third defendants filed written statements in which 
they challenged the validity of the waqf and prayed that 
their interest as heirs of Abdul Latif should be protected.

The issues material to this appeal were as follows:—
(3) Whether the plaintiffs are in possession?
(4) Whether the claim is time-barred'..
(5) Whether the plaintiffs by adverse possession?

extending over twelve years have become 
the proprietors of the properties in suit?

(6) Whether section 66 of the Civil Procedure
Code bar§ the suit ?

(7) Whether purchases and acquisitions made by
Sirajul Haq and Mahmud Ali Klian were 
really made by Abdul Latif Klian and 
Abdul Shakur Khan? '

(8) Whether the sales in favour of the defendant
No. 1 were fictitious and the transactions 
were bpiomi for Abdul Latif and Abdul 
Shakur?



1939(11)' Wliether the loaqfnama executed by Abdnl 
Latif was a 2-em:iine transaction or was it Xhan
only a nominal one? v

O liA rD -T iriL A H

As regards issues (3) and (4) the Subordinate Judge, t{han. 
whose findings of fact were accepted by the High Court, 
found that plaintiffs were not in possession at the date of 
suit, but that they and those through whom they claimed 
had been in possession, ‘ ‘physical possession at any rate,” 
down to the death of Abdul Shakur in 1915.

On the 6th, 7th and 8th issues, he found that the 
purchases and acquisitions made by Sirajul Haq and 
Mahmud Ali ŵ ere really made by Abdul Latif and Abdul 
Shakur and that the sales by Sirajul Haq and Mahmud 
Ali to the first defendant were also henami for Abdul 
Latif and Abdul Shakur, but as regards the properties 
covered by the auction purchases he held the suit was 
barred by section 66 of tlie Civil Proceduie Code.

As regards the 6th issue the Subordinate Judge dis
posed of it by observing “ the plaintiffs have pleaded in. 
the altern̂ ative that if they had no title initially they 
acquired one by adverse possession. The finding of the 
court being that in respect of the bulk of the property 
the owners were Shakur and Latif, no question of gain 
of proprietary title by adverse possession arises.”

The Subordinate Judge also held that the ioa.qf creat
ed by Abdul Latif was a good and valid one, but that this 
was not a sufficient ground for refusing to give posses
sion to the rightful heirs of the founder as the first defend
ant had taken possession of the loaqf properties not as a 
duly appointed mutwalli, but as a mere trespasser.

In the result he decreed the suit except, as to the 
properties which had been purchâ sed henami at the court 
auctions, and directed that as regards any questions aris-
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iiig between the heirs of Abdul Shakur â nd, Abdul Latif 
Abdul J alii* lilie parties slioiild be referred to a separate suit.

The plaintiffs appealed to the High Court and the 
oeaid-ulm defendant filed cross-obiections.

Khan . ’’

The High Court agreed with the findings of fact 
of the Subordinate Judge and approved of his reasons for 
holding tbat the suit was barred as regards the properties 
covered by the auction purchases. They held, hoŵ ever, 
that he was wrong in giving the plaintiffs a decree in 
respect of properties which ŵ ere included in the waqf 
created by Abdul Latif, as the gift of those properties 
to the wag/ had been duly perfected by Abdul Latif in 
accordance with the requirements of Muhammadan ]aw, 
and as, after his death, the first defendant had been duly 
appointed mutwalli of the waqf.

They therefore dismissed the' plaintiffs’ appeal and 
allowed the first defendant’s cross-objections as to the 
waqf properties.

As regards the properties which, according to the 
findings, were purchased at court auctions by Sirajul Haq 
and Mahmud Ali hemmi for Abdul Sbalrar ’and Abdul 
Latif, and ŵere subsequently transferred to the first de
fendant, Obaid-llllah henami for them, both the lower 
courts ŵere of opinion that the suit was barred under 
section 66 of the Civil Procedure Code of 1908 on the 
ground that it was a suit against a “person claiming title 
under a purchase certified by the court . . . on the 
ground that the purchase was made on behalf of the 
plaintiff or on behalf of someone through wdioin the 
plaintiff claims.” The present section says that “no 
suit shall be maintained against any person claiming title 
under a purchase certified by the court,” wtoeas the 
ŵ ording of the corresponding section 317 of the Code of 
1882 was “no suit shall be maintained against the certi
fied purchaser,” and the alteration was admittedly made



1929because it had been held by the Calcutta, Madras and 
Allahabad Courts that the section only prohibited suits 
of this nature instituted against the certified purchaser b.
himself and did not prohibit them when instituted against 
transferees from him, whereas in Bombay it was held 
that it did. In these circumstances, it has been held 
in Calcutta that the provisions of section 66 of the pre
sent Code in so far as they prohibit suits on the ground 
specified in the section, do not apply to suits against 
transferees from benamMars made when section 317 of 
the Code of , 1882 was in force, and it has been contended 
before their Lordships on tlie authority of tliat decision 
that tlie lower courts were wrong in applying tlie provi
sions of section 66 of the Code of 1908 to the present 
case.

Their Lordships do not propose to deal with tliis 
question, because, in their opinion, assuming the courts 
to liave been right in holding that the case must be dealt 
'with under the provisions of section 66 of the present 
Code, they are of opinion that the plaintiffs are entitled 
to succeed on their alternative cause of a-ction, which is 
the subject of the 5th issue, viz., their dispossession by 
the first defendant after they had been in possession for 
more than twelve years, a contention very briefly dealt 
wdth by the Subordinate Judge and not mentioned by the 
High Court, though it was one of the grounds of appeal 
and was taken again in the application for leave to appeal 
to His Majesty in Council,

In dealing with these questions their Lordships 
think it desirable in the first place to refer to Bw/wm 
Kowur V. Lalla BtiJiooree Lall (1), a decision of this 
Board on the corresponding section of the Code of 1859, 
which is the leading authority as to the :scope the '
section. It was held in that case that the effect of the 
section was not to make these transactions illegal,

(1) (1872) 14 Mco,, I.A., 496.
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but only to prohibit for reasons oi public policy a suit 
abdtjl jalh. against the certified purchaser on the grounds specified 

7!^ in the section; and in LoWiee, Narain Roy Chmvdhry y .  

K dypuddo Band^opaMyci (1.), it Avas expressly ruled by 
this Board, following that decision, that where tlie certi
fied purchaser is a plaintiff, the real owner, if in pos
session, and if that possession has been honestly obtained, 
is not precluded by the section from showing tlie real 
nature of the transaction.

Now it is clear under these rulings that, while tlie 
section protects the certified purchaser, so long as he re
tains the possession given him by the court, from a suit 
by the true owner, if he allows the real purchaser “being 
the true owner” to get possession, the section does not 
enable him to sue for possession, because possession has 
come into the hands of the true owner, who is entitled 
to it.

If then the true owner is subsequently dispossessed 
by the certified purchaser, is he precluded by the section 
from suing for recovery of possession? That must de
pend on the question whedier he is to be regarded as suing 
“on the ground that the purchase was made on behalf of 
the plaintiff or on behalf of someone through whom the 
plaintiff claims” within the meaning of the section. In 
such a case, if the true owner has been in possession for 
less than twelve years, he will.no doubt have to aver and 
prove as part of his cause of action that the auction pur
chase was made on his behalf, but that is not the case 
here, and their Lordships express no opinion about this 
question as it has not been argued before them.

Where, however, as in the present case, the real 
purchasers have been aUowed to remain in adverse pos
session for more than twelve years before dispossession, 
they are entitled to sue for possession on the title so

fl) (1675) L .E ., 2 LA,. L54.
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acquired iinder the Limitation Act, aud it is unnecessary 
for them to aver or prove that the aiictioii purchasCB were 
made on their beWf. ^

In their Lordships’ opinion the provisions of sec- Eê n.
tion 66 of.the Code of Civil Procedure, 1908,'and the cor
responding sections of the earlier Codes have no applica
tion to such a case.

A suit based on dispossession after twelve years’ ad
verse possession is clearly not a suit “on the ground that 
the purchase was made on behalf of the plaintiff or on 
behalf of someone through whom the plaintiff claims” 
within the meaning of the section, and does not become 
so merely because the plaintiff as part of an alternative 
cause of action sets up and proves that the purchases were, 
in fact, he/nami.

The plaintiffs are tlierefore entitled to succeed as re
gards the properties whicli were included in tlie auction 
purchases, except in so far as they are included in the 
waqf created by Abdul Latif in 1909. It has been found 
by both courts that the gift to the ■loaqf duly per
fected according to the rules of Muhammadan law and by 
the High Court that the first defendant was duly appoint
ed mtitioalli or trustee of the waqf after the founder’s- 
death, and the plaintiffs’ claim to the loaqj properties has 
therefore been rightly disallowed.

In these circumstances the appeal must be allowed 
and the decrees of the lower courts varied by giving the 
plaintiffs a decree for the properties covered by the auc
tion purchases and not included in the waqf, but in the 
circumstances their Lordships are of opinion that the 
plaintiffs should only recover half their costs in the courts 
below and here, and they will humbly advise His Majesty 
accordingly.

Sohcitor for appellant : ,S'. ,
Solicitors for respondent; T. L. Wilson & On.
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