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The plaintiffs are therefore entitled to recover possession 
of the one-third share out of the half share which is in mangali 
the possession of Anokhey Lai..

We accordingly allow the appeal as against Anokhey 
Lai and decree the plaintiffs’ suit for possession of one- 
third share in the house as against Anokhey Lai only.
The appeal as against the other defendants is dismissed 
with costs throughout. Anokhey Lai never contested 
the suit or appeals, so no costs are awarded against him.
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Before Mr. Justice Boijs and Mr. Justice Sen.

BMPEROE V. EAM LAL a n d  a n o t h e r .
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Crinmal Procedure Code, sectio7i 110— Notice— Evidence of Januanj, 28,. 
general repute— Admissihility of suspicions— Admissilility 
of previous convictions and the evidential value thereof—
Reference—Procedure.

In proceedings under section 110 of the Criminal Proce
dure Code each man proceeded against is entitled to a separate 
notice and not to have the charges which are going to be 
made against him confused with the charges that are being 
made against somebody else.

The suspicion of a witness that the accused person com
mitted a particular theft is wholly inadmissible. A witness 
can not say what he suspects. He can depose to facts within 
his knowledge, and it will be for the magistrate to determine 
whether those facts alone or with other evidence create snch 
a conviction in his mind as to justify calhng for security.

dUvidence of general repute does not mean the placing of 
a heterogeneous mass of more or less general statements by any 
witness who can be produced to say something on hearsay or 
otherwise and label it “general repute” . A man’s general 
repute is just as much a fact as any other fact which can be

* Criminal BiSference Nb. 837 of 1928.



1929 p^■o^^ed b y  a  w itn e s s , an d  th e  w itn e s s  sh o u ld  b e  a sk e d  q u e s tio n s  

E m p b b o s  to  sho'W th a t  h e  is  in  a  p o s itio n  to  k n o w  w h a t  t h e  g e n e ra l  r e -  

p u ta t io n  o f th e  accu sed  is , a n d  as to  w h e n  a n d  in  w h a t  cir- 
Ea4 L.il. i^eard th e  c h a ra c te r  of th e  a c c u s e d  d is 

c u ssed .

The existence of previous convictions of offences such as 
theft is a matter which may and should be taken into considera
tion as indicating the character and disposition of the accused. 
At the same time weight must be given to a consideration of 
the period that has elapsed subsequent to the last conviction in 
order to see whether the accused has since shown a disposition 
to conduct himself properly.

Proper procedure for making a Eeference to the High 
Court pointed out.

The Assistant Government Advocate (Dr. M. 
Wali-ullah), for the Crown.

The opposite parties were not represented.

Boys and Sen, JJ. :—This is described as a refer
ence by the Sessions Judge of Shahjahanpur.

It appears that the police secured the institution of 
proceedings nnder section 110 of the Code of Criminal 
Procedure against two persons Roshan and Ramlal. The 
police desired that these two men should be bound down 
for a period of three years each. The case was heard at 
the usual great length which is one of the'unfortunate 
characteristics of this type of case, and the Magistrate 
•eYentually discharged Eamlal and bound down Roshan 
for a period of only one year. This did not satisfy the 
police, and the Prosecuting Inspector approached the 
District Magistrate with a number of written criticisms 
■of the order of the Trial Magistrate and concluded his 
notes as follows: ‘ ‘It is therefore requested that a Higli 
Court may kindly be moved to enhance the term of one 
year’s notice of Roshan to three years and to order the 
re-trial of Ramlal under section 437 of the Code of
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Crimijial Procedure. ’ ’ The typewritten copŷ  whicli is all
that can be traced in this Court, is undated and shows Empeeoe
that the signature to the document is illegible. E am 'l a l .

Whether this document was ever perused by the Dis
trict Magistrate or not, we are unable to say. The next 
proceeding that we have before us is a letter purporting 
to be from the District Magistrate to the Eegistrar of 
this Court, through the Sessions Judge of Shahjahanpur, 
which purports to be signed on behalf of the District 
Magistrate by a Deputy Magistrate, apparently Pandit 
Anirudh Kishan Sharma, and to it was attached the note 
of the Prosecuting Inspector.

This letter, together with the note, reached the 
Sessions Judge, Mr. Ardagh, Whether there was any 
hearing of the case before Mr. Ardagh we cannot say; 
but he passed an order on the 1st of November, 1928, 
which begins; “In this case the District Magistrate 
recommends that the period for which security is 
demanded from Boshan be increased to three years and 
that security be demanded from Eamlal for one year. I 
have been through the file. ” This suggests that the 
learned Judge examined the file for himself, but did not 
liave it argued before him. His order, which is a very 
brief one, concludes: “As regards the case of Eoshan 
from whom security was demanded for a year there ap
pears to be no necessity to appoach the Honourable High 
Court through the Local Government. No appeal has 
been presented on behalf of Eoshan, and the period of 
appeal has expired.” In an earlier portion of the judge
ment he had said; “I consider that the prosecution evid
ence against both the accused is unrebutted, and that 
security should have been demanded from both” , and as 
to Eoshan “security should have been demanded for a 
longer period.” In another place, on the back of the 
letter the District Magistrate to the Eegistrar of
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Court, wliich has been signed on belialf of tlie Dis- 
empebok trict Magistrate by Mr. Sliarnia, Deputy M'agi,Bt'rate, the 
Eam̂’lal. learned Judge endorsed; "Forwarded’to the Registrar, 

High Court of Judicature at Allahabad, for orders of the
■ Honourable Court.” In fact this la.st action is all that 

was called for on the part of the Sessions Judge in the 
case of a reference by the District Magistrate. In this 
manner the case has come before us. It would seem 
that neither the District Magistrate nor the Deputy 
Magistrate nor the Sessions Judge has appreciated the 
proper course to adopt. We will deal with these docu
ments seriatim in order to facilitate an appreciation of 
what we have to say.

first, as to the order of Mr. Abdul Jalil, the Sub- 
Divisional Magistrate of Pawaia, dated the 4th of 
September, 1928, the order wliich we are asked to con
sider and to hold to have been mistaken, we would com
mence by expressing our high appreciation of the obvious 
care and patience which he gave to a mass of confused 
evidence, and anything that we may say in reference to- 
mistakes made by him must not be understood to detract 
from that appreciation.

The notice that was issued to the two men was a 
notice to them jointly, and this we consider was undesir
able. Each man is entitled to a separate notice and 
not to have the charges which are going to be made 
against him confused with the charges that are being 
made against somebody else. There are no less than 
ten paragraphs in this notice, which is the order under 
section 112 of the Code of Criminal Procedure. We 
think that the Magistrate has correctly described it as in 
substance an order directed to Eamlal to show cause why 
he should not be called upon to give security in the sum 
of Es. 100 with two sureties of Es. 100 each, for a period 
of three years on the ground that he was “ by habit a
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1929lioiisc-Lrealv'er and tliicf” , and this charge is one which
comes under clausc (a) of section 110. Emvkkob

p.
Eoslian wn.s directed similarly to show cause why 

he should not furnish, security on similar terms in respect 
of the charge that he was by habit a house-breaker a-id 
thief. But in Iiis case there was also a further charge 
under clause (/) of Bcction 110 that he was so desperate 
and dangerous as to render his being at large without 
security hazardous to the community.

These were the charges which the two men had to 
meet and nothing tho,t not relevant to those charges 
was relevant to the case at all. We have read and 
analysed with care tbe judgement of the Magistrate, the 
note of the Prosecuting Inspector, the forwarding note 
of, the Deputy Magistrate on behalf of the District Magis
trate, and the remarks of the Judge, and we do not 
propose to deal in detail Avith the various comments. A 
case of this description can, so far as it comes before us 
owing to tbe dissatisfaction of the District Magistra.te 
only, come before us on the revisional side. It is not an 
appeal, and in accordance with the usual practice of this 
Court, which has been frequently stated, we decline to 
go into the merits of a case on the revisional side unless 
there is sometliing to show us that there had been a 
material departure from the legal principles according to 
which tlic ease ought to have been dealt with; or, if we 
are aslv'cd to go into the facts, we will only do so if 
sometliing is shown to us which particularly indicates 
that it is desirable to enter into those facis. 
principle on which the court acts has so often been ; 
enunciated that it is not necessary and should not'be 
necessary to repeat them further than this. These : 
remarks apply in their entirety to the case of Roshan, 
though possibly with a little less force to the case of 
Ramlal, where we have been asked to set aside the order

50ad
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1S89 of discharge and to direct a further inquiry. We have, 
Empesos then, examined the evidence so fax as was necessary to 
nm\a. enable ns to see whether the Trial Magistrate had ap

proached the case in the proper way and had exercised a 
judicial discretion in reference to the weight of the evid
ence. There are only two points in regard to which we 
think the Magistrate was in error. He had before Inm 
in the case of Roshan a number of previous convictions. 
His view of the value as evidence of those previons con
victions is possibly sound, but it has not been expressed 
quite as clearly as it might have been, and has therefore 
given the prosecution an opportunity of taking exception. 
We have no hesitation in saying that the existence of a 
number of previous convictions of offences such as theft 
is a matter which may and should be taken into consi- 
' deration as indicating the character and disposition of 
the accused. But the Magistra,te is quite right in saying 
that the existence of such convictions is not by itself 
suificient to justify ordering the accused to furnish secu
rity.. Weight must be given to a consideration of the 
period that elapsed subsequent to the last of the con
victions in order to see whether during that period the ac
cused' has apparently shown a disposition to conduct liim- 
self properly or whether there are indications that he has 
during that period continued in his previous course, 
though he may not have actually brought himself within 
the clutches of the law. It is from this aspect that we 
have ourselves considered the nature of the convictions 
and the evidence as to the conduct and reputatiorfbf the 
accused subsequent to the last conviction. The only 
other point which we find open to criticism is one in 
which the Magistrate, in our view, erred in' favour of 
the prosecution. A mass of evidence was led to show 
that this person or the other had “suspected*’ the accused 
to be guilty of this or that theft. The Magistrate has 
weighed the value of this evidence. He need not have:
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done so, for it has no value whatever. Time after time 
this Court has pointed out that the suspicion of a wit- B m p e e ,o e

ness that a particular man committed, either singly or i u m  i,al.

with others, a theft in his house is wholly-inadmissible.
In this respect it should he clearly realized that a police 
officer stands in no stronger position than any other 
witness.

Having considered the whole case at considerable 
length we have no hesitation in declining to interfere 
with the order of the Magistrate.

But we cannot leave the case here. The amount of 
time of the court that is wasted in cases of this nature 
by the admission of a mass of inadmissible evidence, and 
the amount of time that is consequently also wasted in 
efforts by the superior courts to eliminate that evidence 
approaches to a scandal. In most cases if one were to go 
through the whole record scoring out the passages that 
should never have found a place there, it is probable 
that not ten per cent, of the evidence would remain. . It 
does not, of course, follow that that remaining ten per 
cent, is not good and sufficient evidence. We do not 
suggest that it is wholly the fault of Magistrates, It is 
very difficult for them in the press of their work to checlc 
each statement as it is made by a witness. But it is part 
of the duty of the Magistrate to see that inadmissible • 
evidence is not admitted on to the record. We think 
that the Magistrate, in cases of this description where 
inadmissible evidence may so easily find entry, might 
well ask the prosecution, as each witness is put into the 
witness-box, to what point the witness’ evidence is to be 
directed. He will then know exactly what to expect 
and be in a position to refuse promptly to record state
ments that are not admissible.

There are only two kinds of evidence which are 
properly admissible. Ordinarily speaking the case will



1̂25 be governed by exactly tlie same rules of cvidcnce as 
EMPraoR govern any otlier cases. A •̂witness cannot say what 
rau Lal. he suspects. If tlic prosecution know that the witness 

does suspect the accused of Iiaving taken part in a tiicft, 
the prosecution can question that witness before he is 
put into the witness-box and ask him what arc liis reasons 
for suspecting the accused. They can themselves as
certain from the witness what jacts arc within his 
knowledge, and then put him into the witness-box to 
give evidence as to those facts, and it will be for the 
Magistrate to determine whether those facts alone or 
supported by other evidence create such a conviction in 
his mind as to justify calling for security. But a 
witness’ “suspicions” and his “allegations” that the 
accused is a thief, etc.̂  are Avorth nothing and should 
not be admitted. The Legislature has further provided 
that evidence may be given of the general repute of the 
accused. This does not mean that the prosecution may 
place before the Magistrate a heterogeneous mass of more 
or less vague and general statements by any witness wdio 
can be produced to say sometliing on hearsay or otlier- 
wise, label it “general repute” and ask the Magistrate 
to call for security on the strength of it. Yet this is 
undoubtedly a very general practice. A man’s general 
repute, whether deserved or not, is just as much a fact 
as any other fact which can be proved by a witness. If 

: the witness is a witness to “general repute’ ’ he may say ;
“The accused has the general reputation of being a man 
who habitually commits such and such offences.” In 
addition to this the witness may properly be put a few 
questions by the prosecution to shoŵ  tliat he himself is 
in a position to know wbat the general reputation of the 
accused is. Further than this, on the mere question of 
“general repute,” it is unnecessary and generally nndcsir" 
able to go in examination-in-ehief. If the accused is 
dafeiided, his counsel, if he sees fit, can ask a,ny questions'
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that may go to sliow wlietlier tlie witness is really telling 
the truth when he says that tlie accusecrs “general re- empbrob 
puts” is, so and so. He may question him if he thinks 
fit as to when and under what circumstances he has 
heard the character of the accused discussed. He raaŷ  
in fact, test the credibility of the witness as to the real 
existence of the alleged general reputation in any such 
legitimate way. The Magistrate is, of course, at liberty 
to ask similar questions; and where the accused is not 
defended, or the Magistrate is not himself satisfied with 
tlie cross-examination, he sliould satisfy himself by 
asking such questions as may seem desirable. It is im
possible and we do nut desire to lay down the exact course 
which such examination may take, but we do desire, to 
make it clear that tlie mere production of a string of 
witnesses wiio say that an accused person’s general rê  
pute is so and so, can carry very little weight unless 
some attempt has been made to show that he is a person 
in, a I'josition to know the general repute, and there has 
been some reasonable attempt by tlie counsel for the 
accused or Ijy tlie court to clieck the value of the eyidence.

Before concluding we must draw attention to the 
impropriety of the District Magistrate, or the Deputy 
Magistrate, Mr. Aniruclli Kishun Sharma, acting on his 
behalf, in forwarding to the Sessions Judge or to this 
Dourt the notes of the Prosecuting Inspector. Those 
notes may be of some value or of little value as the 
(?a:se me.y be for the purpose of instructing the Govern
ment Pleader wlio may have to support the views of the 
District Magi.stra.te at a later stage, but they are not 
material which ought to be placed before the court.
The District Magistrate should have examined those 
notes for himself, and if there was any portion of them . 
that contained material which he thought to be of value 
he should have embodied that material in his own order.
In the present case he appears to have accepted m  bloc
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W29 the Prosecuting Inspector’s criticisms and has simply 
rnmm attached tlieni to his letter. Apart from the general 

impropriety of this coiiraej in this particular case it was 
still more grayely improper. The Prosecuting Inspector 
had used language about the Trial Magistrate Avhich 
was most unhecoming and improper. If the District 
Magistrate did not consider it part of his duty to reprove 
the Prosecuting Inspector for that language and saw 
nothing unfitting in a Prosecuting Inspector using such 
language about a Magistrate, that is possibly liis con
cern. But he was very seriously wanting in a sense 
of wliat is proper in permitting a document containing 
that language to be forwarded to tlie Sessions Court or 
to this Court. We have no hesitation in recording our 
opinion that tite Prosecuting Inspecl;or ought not to have 
l)een guilty of tlie use of such language in I'egard, to any 
Magistrate.

The result of our examination of the record is that 
we see no rea.son to interfere and reject the referenced
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Before Mr. Justice Dalai 

HTJKUM SINGH (Plain'iiff) v . SUEAJPAL SINGH and
, , ANOTHEB (DeFBNDANTSV.̂
Januanj, 3 l, _ '
-------- —  Gwil Procedure Code, section IM — Amendmeitt of judgement

and decree on gromd of accMental slip in judgement of 
"predecessor in office.
Under the provisions of section 152 of the Civil Procednre 

Code it is open to a court to correct the errors arising in the 
judgement and the decree from an a,ccidental slip in the judge
ment; and this can he done by a .successor in office of 
the judge who passed the judgement and decree in question. 
Siirta V. Ganga (1), Slmfiah Din y . Simj-ud-din (2), m d  
Lakshman Iyengar ?. Namyana hjengav (3), distinguished.

=’=Ci?il Revision Nn. 10 of 192S.
; (1), (1885) I. L, E„ 7 A]]., 411; 875. (2) ^012) 17 Miafl Cases, 41R

: (3) [1924] A. I. R., (Mad.), 225


