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Before Mr. Justice Sulam an and Mr. Justice Kendall.

•JIMNA PEASAD ( D e f e n d a n t )  v .  MUHAMMA]) ZAHIE- 
U D D I N  ( P l a i n t i f f ) . *

Act (Local) No. XI of 1922, {Agm Prc-cniptkm Act), 
sections 4(3), 11, n S a l c  of an isolated plot— P re­
emptible hy a co-sharer in the niahal— Sale of a site o f a 
huilding not exempted from, the operation of the Act.

A right of pre-emption accrues in fiiivoni' of co-sharers in 
tiie inahal even when a petty proprietar_y interest is tra-ns- 
ferred.

Land coYered by buildings is not exempt from the operai- 
tion of the Act and is liable to be pre-empted.

Pandit Uma Shankar Bajpai, for the appellant.

Mr. K. 0 . Garleton, Mr. S. Mohammad H im in  and, 
Maiilvi Mtishtaq Ahmad, for the respondents.

SuLAiMAN and Kendall, JJ. :— Three points have 
oeen urged in this appeal. The first is that an isolated 
plot of land is not pre-emptible under the Act. Ws are 
unable to accept this contention. Under sections 11 and 
12 a right of pre-emption accrues in favour of the co­
sharers in the mahal even when a petty proprietary inter­
est is transferred.

The second point is that the land covered by such 
buildings is exempted from the operation of the Act. 
This contention also cannot be accepted. Section 4, 
sub'clause (3) makes the Act applicable to land, which 
includes things attached to the earth or permanently fast­
ened to anything attached to the earth, when sold or fore­
closed along with the land to which they are attached. 
This, in our opinion, includes buildings which 
are attached to the earth. We may in this connection 
point out that the expression “attached to the earth” has
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* Second Appeal No. 1262 of 1926, from a decree ot D. L. Johnston, 
District Jndgs of Filibhit, dated the 20(h of March, 1926, c o T if i r m in g  , a 
decree of Lai Bhagwati Dayal Singh, Mxinsif of Pilibhit, dated the 9th of 
December, 1925.



been defined in section 3 of the Transfer of Property Act
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as meaning rooted in the earth or embedded in the earth jamna 
as in the case of walls or buildings. There is no reason 
to suppose that that expression in this Act has a different
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meaning. It is by virtue of such a defimtion that house 
property is treated as immoveable property under the 
Transfer of Property Act and also under the General 
Clauses Act, vide Ahdnl Klmn v. Shakim Bihi (1).

[The rest of the judgment is not material for the pur­
poses of the report'.

Appeal dismissed.

Before Mr. Justice Banerji and Mr. .Justice Iling.

MANGALI PPvASAD a n d  a n o t h e e  ( P l a i n t i f f s )  v .  BABU January, 

EAM AND OTHERS (DEPENDANTS).* ---------
A ward purporting to partition property—Signed hy parties— 

Registration—A dmissibility in evidence— Relinquishment 
oj right of redemption ly  Jlindu father— Without legcd 
necessity and benefit to the family— Not binding on his 

: sons.
An award does not require registration, merely because it 

18 signed by tlie parties to the reference and purports to parti­
tion the property.

Where a Hindu father rehnquished his right of redemption 
•without any legal necessity or benefit to the family, the 
relinquishment was not binding on the sons.

Teh Lai Singh v. Sripati Ghowdhury (2), referred to,
Wazir Ali Y. Mahhuh Ali (3), followed.

Pandit Uma Blmikar Bajpai, for the appellants.
Munshi Nami7i Prasad Asthana, for the lespop- 

dents.
B a n e r - j i  and K in g , JJ. :—This appeal arises out of 

a krit for possession of one-third share of a house. The

* Second Appeal No. 255 of 1926, from a decree of Farid-ud-din Atoiad 
Khan, Subordinate Judge of Mainpuri, dated the 5tli of November, 1926, re- 
versins- a decree of Laclaliman Prasad, Monsif of Mainpuri, dated the 3rd.
■of September, 1924.

(1) (1927) L L. R., 50 All., 348. (2) (1913) 20 ludian Cases, 860.
(3) (1914) 22 Indican Cases, 412.


