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abetted the offence before its commission by obtain-
ing duplicate keys is contrary to law.

[His Lordship then considered, on the evidence,
whether a re-trial should be ordered, and the judge-
ment thus concluded :—]

T do not consider that on this evidence I should
be justified in ordering a re-trial, for had the case
come before me in appeal it is not improbable that
the accused would have been acquitted. I, therefore,
allow this application, set aside the conviction and
sentence passed upon the accused and order that he
be set at liberty. The fine, if paid, will be returned
to him.

Application allowed.

FULL BENCH.

Before Sir Cecil Walsh, Acting Chief Justice, Mr. Justice
Sulviman, Mr. Justice Daniels, Mr. Justice Mukerji
and Mr. Justice King.

RAM REEKHA SINGH axD OTHERS (PLAINTIFFS) 9. GANGA
PRASAD MUKARADDHWAT axp oTHERS (DEFEND-
ANTS).*

Hindu law—-Joint Hindu family—Mortgage—Previous mort-
gage rencwed in favour of same mortgagee—Previous
debt set off in subscquent decd—*° Antecedent debt.”

Where a previous mortgage-deed of joint family pro-
perty is renewed in favour of the same mortgagee and the
consideration for the subsequent deed is the amount due on
the earlier one, the alienation can be deemed to be in lieu of
an ‘‘ antecedent debt "’ so as to be binding on the sons,
unless they can establish immorality or illegality.

* Second Appeal No, 116 of 1924, from a decree of H. Besatty, Dis-

trict Judge of Ghazipur, dated the 18th of October, 1923, confirming a
decree of Raja Ram, Additional Swbordinate Judge of Ballia, dated the
28th of February, 19923. o :
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Whenever a previous debt is set off in =« Hubsequel']t
mortgage-deed, the true test to apply, in ovder to ascort un
the antecedency of the debt, is whether the first debt was
independent of the second. The two transachions must be
dissocinted in  time as well as in  fact. Brij Narain v.
Mangal Prasad (1), Swraj Bunsi Koer v. Sheo Persad Singh
(2), Muddun Thakoor v. Kantoo Lall (3), Nanoms Babuasin
v. Modhun Mohun (4), Badri Prasad v. Madan FLal (5),
Chandradeo Singh v. Mata Prasad (6), Sahu Ram Chandra
v. Blap Singh (1), Chet Rume v, Ram Singh (),  Gaurd
Shankar Singh v. Sheonandan Misra (9) and Lal Bohadur
v. Ambika Prasad (10), rcferred to.

Tax facts of this case were as follows :—-

The great-grandfather and the grandfathers of the
plaintiffs executed a mortgage-deed of joint family
property in 1889 in favour of the ancestor of the con-
testing defendants.  The present plaintiffs woere not
then born but the fathers of the plaintiffs were alive
and did not join in the deed. Between @839 and
1910 three of the plaintifis were born and by birth
acquired an interest in the family properly. Defore
the period allowed by section 31 of the Limitation
Act of 1908 cxpired, the fathers of the plaintiffs
acting for themsclves and as guardians of their
minor sons, jointly with the uncle and the grand-
father of the plaintiff No. 3, cxecuted a fresh mort-
gage-deed of the same property in favour of the
same mortgagee and in licu of the bulk of the
amount due on the previous document, the remain-
ing portion being remitted. Tn 1920 the morteacees
sued on the last mentioned mortgage, impleading
the present plaintiffs uwnder the gnardianship of
their respective fathers. The other adult members

(1) (1928) TLL.R., 46 All, 95.

(2) (1878) T.TLI., 5 Cale,, 145
(3) (1874) T.R., 1 L.A., 838. (4) (1885) Thuk., 1% Cule, 91,
(6) (1803) LL.K., 15 AlL, 7. ©) (1909) LL.R., 81 AlL, 170,
(7) (1917) T.I.R., 89 AN 437. (8) (1992) TT.R., 44 Al 368,
@ (1924) I.I.R., 46 All., 384

(10 (1925) T.T.R., 47 AlL, 798.
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of the family were also impleaded. No one contested
the suit and an ex parte decree for sale was passed,
which was subsequently made absolute. The plain-
tiffs now sued for a declaration that the decree of
1920 was not binding on them as they were not pro-
perly represented. They alleged that the mortgage
debt was without any legal necessity and, therefore,
not enforceable against the family property. Both
the courts below dismissed the snit, The plaintifis
appealed.

In view of a difference of opinion as disclosed by
certain unreported rulings, the appeal was referred
to a Full Bench.

Dr. Kailas Nath Katjn (for Pandit 4 mbika
Prasad Pande), for the appellant.

Munshi Kamla Kant Varma, for the respon-
dents.

The judgement of the Full Bench (Warss,
A. C. J., and Svratman, Daniers, Mukers1 and King,
JdJ.), after stating the facts as above, thus.con-
tinued :(—

Assuming that there have been such irregulari-
ties in the appointment of the guardians ad litem in
the previous suit as to entitle the plaintiffs to reopen
the question, they cannot by merely showing irregu-
larities succeed, unless they can satisfy the court that
they have been prejudiced and have been deprived

of some good defence which was open to them.
The respondents’ position is that the mortgage of

1910, being in lieu of the amount due on the previous
mortgage of 1889, was in lieu of an antecedent debt
of the fathers and grandfathers of the plaintiffs and
18 bmdmg on them, even though no legal necessity for

the advance of 1889 be shown _In the alternatlve :
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they maintain that the debt of 1889 was in itself good
and binding on the family.

The main point which arises for the considera-
tion of the Full Bench is whether, where a previous
mortgage-deed is renewed in favour of the same
morigagee and the consideration for the subsequent
deed is the amount due on the earlier one, the aliena-
tion can be deemed to be in lieu of an “‘antecedent
debt >’ so as to be binding on the sons unless they
an establish immorality or illegality. The answer
to the question depends on the interpretation of the
authoritative pronouncement of their Lordships of
the Privy Council in the case of Brij Narain v.
Mangal Prasad (1). Before discussing this case it
seems desirable to point out what was understood by
the expression ‘‘ antccedent debt *” in a few previous
leading cases.

The expression ‘° antecedent debt ™ does not
find any place in the Hindu Shastras. The courts,
however, have made the pious obligation of the sons
to pay their fathers’ debts the crmund for the doc-
trine of antecedent debts. In the case of Swuraj
Bunsi Koer v. Sheo Persad Singh (2), Sir J. CoLVILLE.
in delivering the judgement of their Tordships of
the Privy Council, laid down that the earlicr case of
Muddun Thakoor v. Kantoo Lall (3), was an autho-
ritv for the proposition, among others that.—

“where joint ancestral property has passed out of « |mnt
family elther under a conveyance exce ufﬂd by a fallier in
consideration of an antecedent @ebt, or in order to Tiige
money to pay off an antecedent debt, or under a sale in
execution of o decree for the fathev’s debt, his  sons, by
reason  of their duty to pav tleir father's debts, eannot

recover that mopmtv unless thev show that the (:[(*hf-h wore

(T {1923 T.T.R., 48 AUl 95, (@ (1878 TTLR., B Cale., 18 {171
Y (187TH T. T, 1 T.A., 202,
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contracted for immoral purposes and that the purchasers had
notice that they were so contracted.”’

Later on, in the case of Nanomi Babuasin v.
Modhun Mohun (1), Lord Hormousk remarked that
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““ the decisions have for some time established the Murarap-

principle that the sons cannot set up their rights against
their father’s alienation for an antecedent debi, or agairst
his creditors’ remedies for their debts, if not tainted with
immorality.”’

Quoting the passages in the last mentioned
cases, Qir Jomn Evnce in delivering the principal
iudgement of the Full Bench, with which the other
four learned Judges agreed, in Badri Prasad v.
Madan Lal (2), held that the passages in his opinion
showed that the expression ‘‘antecedent debt’’ is not
to be restricted to a prior debt due to a person other
than the purchaser or mortgagee, and that the
Hindu sons were bound by a mortgage executed by
their father alone, the consideration having been,
with a trifling exception, money advances antece-
dently made by the mortgagee to him.

Similarly, in the Full Bench case of Chandradro
Singh v. Mata Prasad (3), Sir Joun Staniey, C. J.,
in expressing the view of the majority, remarked :

“ The true rule ig that a son cannot impeach an aliena-
tion of ancestral joint family propcrty made by a father, for
which the consideration is an antecedent debt of the father not
tainted with immorality or the object of which 1s fo pay
such a debt.”

This passage was quoted with approval by Lord
Suaw in Sehw Ram Chandra v. Bhup Singh (4). In
this last mentioned case a mortgage had been
granted for Rs. 200 advanced at the time and on the
faith of it. Nevertheless it wasg boldly contended

(1) (1885) LL.R., 18 Cale., 21 (35). (2) (1893) LL.R., 15 All, T5 (80).

(8) (1909) I.L.R., 8L All., 176 (199). (4 (1911 1. LR 89 All, 437 (449).
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that the transaction substantially was that the father
got Rs. 200 into his hands and that when subsequently
he granted the mortgage he was accordingly ** an
antecedent debtor.”” This contention was repelled
by their Lordships and it was held that ““ in order
to validate such a transaction of mortgage theve
must, to give truc effect to the doctrine of antece-
dency in time, be also rcal dissociation ir: fact.”’
There were, however, passages in the judgement
indicating that ‘‘ the joint family estate could not
se transferrved so as to bind the sons except where
‘he {ransfer has becn made in order to discharge an
sbligation not only antecedently incurred, but incur-
red wholly apart from the ownership of the joint
sstate, or the security afforded or supposed to he
available by such joint estate.”” These passages
were the basis of the decision in Chet Ram v. Ram
Singh (1), and gave rise to a conflict of opinion in
India. The recent pronouncement of their T.ord-
ships in the case of Rrij Narain v. Mangal Prosed
(2}, was an anthoritative pronouncement intended to
set, snch conflict at rest. Tt was pointed out that in
Sahu Ram Chandra’s case the incurring of the debt
was the creation of the mortenge itself and that there
was no antecedency either in time or in fact., At
page 101 it was remarked that ‘‘ the family ertate
may become liable by being taken in execution on tha
back of a decree obtained against the father, or it
might become liable by heing mortgaged hv tha
father to pay the debt fop which otherwise decree
might be taken and execution be sought *’: and at
page 102 it was said that ‘it scems to have heen
felt that if the debt for which a morteace was aiven,
was, in any proper sense, antecedent. then it. so to
speak, escaped the dircet infrincement of the
(1) (1922) L.ILR.. 44 AllL, 358 (2) (1028) LILR., 46 All . 95,
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principle that the father manager could not burden
the estate except for necessity.”” The fourth pro-
~ position laid down by their Lordships at page 104
was as follows :—

‘“ Antecedent debt means antecedent in fact as well as

in time, that is to say, that the debt must be truly inde-
pendent and not part of the transaction impeached.”

1t is significant that their Lordships do mot say
that the two debts must be absolutely independent of
each other, or wholly unconnected with each other.
 All that is said is that the previous debt, in order
to be antecedent debt, should be truly independent
and not part of the subsequent transaction. This is
quite different from saying that the latter debt
should be unconnected with the earlier one. When-
ever a previous debt is set off in a subsequent mort-
gage-deed, the second deed is in one way connected
with the first, and one might in one sense say that
the second is not independent of the first. -But the
true test to apply is whether the first one was in-
dependent of the second. We think that what their
Lordships meant to lay down was that the two deeds
must not be part and parcel of the same transaction,
but that they must be distinet and separate not only
i point of time but in reality. There must be dis-
sociation in time as well as in fact. If at the time
when the earlier mortgage transaction was entered
into the later one was not even in contemplation, the
first will be independent and will remain an ante-
cedent debt, even though it be set off in the second
document and even though both be in favour of the
same mortgagee. If this were not the true interpre-
tation, the whole effect of the ruling of their Lord-
ships would be nullified. It seems to us that their

Lordships have affirmed the.  view ‘expressed . by
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Srantey, C. J., in the Full Bench case of Chandra-
deo Singh v. Mata Prasad (1), where the learned
Crier JusticeE remarked :—

*“ By the expression ‘antecedent debt’ 1 understand a
debt which is not for the first time incwrred at the time of a
sale or wortgage, that is, presently incurred, but a debt which
existed prior to and independently of such sale or mortgage.
Tt must be a bond fide debt not colourably incurred for the
purpose of forming a basis for o subsequent mortgave or sale
or other similar object.”’

We do not think that the mere fact that the
mortgage is a renewal of the earlier mortgage in
favour of the same mortgagee would make any differ-
ence. If that were so, then an old debt, which would
be an antecedent debt if it were paid off by a deed
in favour of a third person, would cease to be so if
paid off by a deed in favour of the same mortgagee.
It 1s difficult to see how on principle the personality
of the subsequent creditor can necessarily make any
difference. Of course if the former debt were a
mere device and were incurred merely for the sake of
creating an antecedency in time and with a view to
support a subsequent transfer, the liability could not
be upheld. In the present case, however, there can
be no such suggestion as the two deeds are separated
by a long distance of time.

In the case of Gauri Shankar Singh v. Sheo-
nandan Mésra (2), a previous mortgage debt, on
which the personal remedv had become barred hy
time, but not the remedy of the enforcement of the
charge, was held to be a good antecedent debt so as
to support a subsequent possessory - mortgage in
favour of the same mortgagee.

The view that property can be transferred to a
creditor in lieu of a previous debt due to him is
(1) (1909) LLR., 81 Afl, 176 (190). (2) (1924) T.IL.R., 46 AL, 384,
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further supported by the recent case of Lal Bahadur
v. Ambika Prasad (1), decided by their Lordships of
the Privy Council. In that case two previous mort-
gages of 1895 were held to be *‘ antecedent debts ™
which would justify for their liquidation a sale of
tamily property in favour of purchasers who were,
one, some, or all nominees of the mortgagee.

We are accordingly of opinion that the mortgage
of 1910 was in lieu of an antecedent debt due from
the plaintifis’ fathers and grandfathers and was,
therefore, binding on the plaintiffs. The plaintiffs
were, therefore, in no way prejudiced by the previous
decree. The appeal 1s accordingly dismissed with
£osts.

Appeal dismissed.

REVISIONAL CRIMINAL.

Before Mr. Justice Baneryi.
EMPEROR v. ATMA RAM AND OTHERS.*

det No. XLV of 1860 (Indian Penal Code), section 323—
Criminal Procedure Code, section 106—Security to Leep
the peace—Surmmary trial—Notes of evidence not kept.
Where a magistrate trying a cuse summarily made some

notes of the evidence given but destroyed them : held that

this was a sufficient cause for setting aside the conviction.

Held also, that a magistrate having convicted an accused
person under section 323 of the Indian Penal Code cannot
bind him over to keep the peace under section 106 of the
Code of Criminal Procedure wnless he also finds that the
offence was one involving a breach of the peace. Armuddi
Sheikh v. Queen-Empress (2), Satish Chandra Mitra v. Man-
matha Nath Mitra (3) and Muhamwmad Rahim v, Ewmperor
(4), referred to.

‘ * Criminal Reference No. 526 of 1926. '
(1) (1925) L.L.R., 47 AlL, 795. (@) (1900) T.I:R., 97 Cale., 450,
(8) (1920) I.L.R., 48 Cale., 280. (4) (1925) 23 A.L.J., 1058.
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