
emption, but on appeal the District Judge has dismissed 1929
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it, holding that having regard to the recital in the w afib- lalta 
'ul-arz there is no right of pre-emption in m tia ji lands.
We are iinable to concur in this view. When a rieht of

S i n g h .

pre-emption is recorded in a w a jil-u l-a rz  of the mahal, 
a right must he deemed to exist in view of the provisions 
of section 5 of the Act. The question as to what persons 
are entitled to exercise this right is to be determined by 
reference to section 12 of the Act and not to the recitals 
in the wajib-ul-o,rz. Under the last-mentioned section 
when a petty proprietary interest is sold, coparceners 
in that interest have the first right of pre-emption. The 
holders of these resumed m u a ^ s  are holders of specific 
plots in the mahal and are obviously not entitled to take 
part in the administration of its affairs and do not own 
any land in the mabal jointly with the co-shai’ers. They 
are accordingly petty proprietors within the meaning of 
section 4, sub-clause (7). The plaintiff therefore has 
the first right of pre-emption. We accordingly 
allow this appeal and setting aside the decree of the lower 
appellate court restore that of the first court with costs, 
in all courts.

21.

Before Mr. Justice Banerji and Mr. Justice King.

AKEAM-UN-NISSA  B IBI AND OTHERS ( D e f e - n d a n t s )  v , 

MUSTAFA-UN-NISSA BIBI ( P l a i n t i f f ) . *

Act No. IV  o f 1882 {Transfer of Property Act), secMon 53— 
Fraudulent transfer—Principle applicable to transfer 
under a fraudulent and collusive decree on award.

The principles embodied in section 53 of the Transfer 
of Property Act are in accordance with the general principles 
of justice, equity and good conscience and as such should be 
taken as a guide by the courts even in cases where the pro- 
visions of section 53 do not in terms apply, e.g. because the

* First Appeal No. 78 ,ol 1926, from a decree of Girisli Prasacl Mathur,
^Additional Snborfinate Judge of Budaun, dated ilia 18th of November, 1025.



tmnsfer is by yirtue of a decree on an award. Where, osten-
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Akkam- sibly, a dispute between a Muhammadan husband and wife
UN-SISsA res'ardinff dower was referred to arbitration, and the husband

B i b i  o  O
V.  transferred his property to the wife in accordance with the

MusrAFA- (decree passed on the award, but the circumstances showed
B i b i . that there was no real dispute regarding the dower, and the

appointment of an arbitrator was a mere trick for Ihe pur­
pose of obtaining a colourable award and a decree upon M’hich 
to base the collusive and nominal transfer, with ihe object 
of saving the property from the impending claim of certain cre­
ditors, it was held that the principle of section 53 was . appli­
cable and the transfer was voidable by the creditors. Ghampo v. 
Shanluif Das (1), Ih ra lim  v. J im n  Das, (2) and Bhagwant 
dppaji V. Kedari Kasinath (3), referred to.

The facts of the case are fully stated in the jndge- 
ment of the Court.

Maiilvi Iqhal A h m a d  and Mr. A k h ta r  H u sa in  
K han, for the appellants.

Hafiz Miisht.aq A h m a d , for the respondent.

Banerji and E ing, JJ . :—This appeal a,rises out of 
a suit for a declaration that certain zamindari property 
and a house belonged to the plaintiff, Musammat 
Mustafa-un-nissa, and are not lialile to attachment and 
sale in execution of a decree obtained by the contesting 
defendants against Shaiikat Ali, the plaintiff’s husband.

Shaukat Ali had tŵ o wives, namely, Qutub-un- 
nissa, the first ŵ 'ife, and Mustafa-im-nissa, the plaintiff, 
the second wife, Shaukat Ali had practically no pro­
perty of his own and was maintained by his father, 
Qiidrat Ali. On the 15th of April, 1924, Qudrat Ali 
died and the bulk of his property passed to Shaukat Ali 
by inheritance. The first wife, Qutub-un-nissa, had 
died some time before Shaukat Ali inherited the property, 
and soon after Qudrat Ali’s death the heirs of Musam- 
mat Qutub-un-nissa demanded her dower debt from
. (1) (1912) 14 Indian Cases, 232. (2) [1924] A. I. E ., (Lah.), 707.

(3) (WOO) I  L. R., 2.5 Bom., 209.
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Sliaiikat Ali. They filed a suit on tlie 3rd of July, 1924, 
claiming Bs. 23,000 as the dowei’ debt and obtained a aoas- 
decree against Shaukat Ali for Es. 18,750 on the 17th 
of September, 1924. The decree-holders sought to 
attach the property in suit in execution of their decree  ̂
but were resisted by the plaintiff, Avho claimed that the 
property had been transferred to her by a decree dated the 
8th of July, 1924, which had been passed on the basis 
of an award in lieu of her dower debt. The decree- 
holders maintained that the transfer of the property by 
Shaukot Ali to Musarnmat Mustafn-un-nissa was a colour­
able transaction. The execution court gave effect to 
their contention and disnaissed the plaintiff’s objection.
Hence the present suit for the establislnnent of tlie plain­
tiff’s title to the property in dispute.

The plaintiff’s ca:se was tliat hei:' dower lixed at 
Ks. 51,000 at the time of her marriage, about 27 years 
before the suit. Soon after Qudrat Ali’s death she de- 
mauded her prompt dower from, her husband and tlie 
matter was referred to an arbitrator who delivered an 
award on th e , 28th of May, 1924, deciding that 
Es. 17,000 of the dower was prompt dower and that the 
plai.ntiff should be owner of the property in, suit in lien 
of her claim for dower. Mntolion was effected in the 
plaintiff’s name and slie claims to have been, in pro- 
prietary possession. The defence was that the amount 
of dower wa.s much less than Es. 61,000 and that tlie 
award and decree upon wliich tlie plaintiff bases her 
title are collusive and fraudulent and were obtained witl;! 
a view to defeat the defendants’ claim for the dower debt 
of the deceased wife, Qutub-un-nissa.

The trial court found that the plaintiff’s dower wâ s 
Es. 51,000 and held that there was a real transfer of the 
property in suit in accordance witli tl:ie decree passed 
on the basis of the award. Tlie court took the view that

44 AD,
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Shankat Mi was merely preferring one creditor to another
A e b a m - tliat the transfer wa,s not yitiated by collusion or

i r a - M S S A  , . ,  T  1 1 ‘ T r t  1 •Biei fraiicl. The trial court accordingly decreed the pJani- 
MTrSTAjTA- t i f ’ s  s iiifc .

ra-ijiss.\ -first question for our determination is whether
t'le plaintiff’s do\¥er wa,s fixed nt Es. 51,000 as alleged. 

[The jiidgeinent then discussed the evidence and con-
tillUf'd.]

We decide this point in tlie plaintiff’s fa,vour.
The next question is whether tlie a,A?ard and decree 

pnssed upon its basis are vitiated by fraud and collusion 
v\'ith a view, to defeating the claims of tbe heirs of Qutub- 
nn-ni.ssa. On this point we are unable to agree with the 
view of tlie trial court. Tlie provisions of section 53 
of tbe Ti'aiiFifcj’ of Property Act do not in terms apply to 
this case since the plaintiff bases Iier title on a transfer 
l)\' a decree of a court and under section 2 (d) of the 
Transfer of Property Act siicli a transfer is not affected 
hy tiie provisions of section 53. It has been frequently 
held, however, that the principles embodied in section 
53 of tbe Transfer of Property Act are in accordance 
with the general,principles of justice, equity a;nd c’ood 
fionscience and as sucb. sboidrl be talcen as a. guide by tlie 
courts even in cases wdiere the provisions of section 53 
do not apply. These .principles have, for instance, been
held to be of general application and have been a.pplied
in the Puniab where the Transfer of Property Act itself is 
not in force ; Champo v. Shankar Das (1) and IhroJiim 
V. Jim n Das (2). The same view was also taken by the 
Bombay Hif?h Court in Bhagwfmi Apptni v. K edari 
Kashinath (3). If we come to the conclusion, therefore, 
that the decree upon which the plaintiff bases h,er title 
is fraudulent and intended to defeat creditors the plaintiff 
cannot succeed.

n) (1012) 14 Indian Cases, W .  (!3) 0924) A, I. E ., fTja.li.), 707.
aS) (IHOO) I. L. I I ,  25 Bom., 203(209),
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B ib i .

There are- several indications of fraud and collusion 
in this case. Akbam-

T  M p  , T . . UN-NISSAin tiie nrsi. place it is not shown that there was any B ib i

dispute between the hiisband and wife v̂ hich led to the mustafa-
appointment of an arbitrator for deciding tlie dispute.
The husband and wife had lived together, apparently in 
perfect amity, for about 27 years and there is nothing 
to sliow why the wife sh,oiild suddenly demand her pi’ompt 
dower. Moreover, it is admitted that the;re vvas no. dis­
pute, eitlier regarding tlie ajiiouiit of dower or regtarding 
the property wdiich sliould be awai’ded to the plaintiff-in 
lieu of dower, in tlie proceedings before the arbitrntor.
The husband admitted all along tbsit the dower was 
Es, 51,000 and insde no objection to the transfer of the 
property which he luid. inlieiited, in lieu of Iris wife’s 
claim.

The arbitrator himself was 'summoned as a witness 
by the plaintiff and was present in court, but was not
produced for exaniination. Th,i.s suggests that the plain­
tiff ŵâs afraid of producing liiui lest the true nature of tlie 
collusive proceedings sliould come to light. The plain­
tiff has not even pi-oduced a copy of the agreement to 
submit the alleged dispute to arbitration. MoTeover, 
the plaintiff herself did not venture into the wutness box.
We draw an adverse inference from her reluctance to 
face cross-examination.

Another significant point is that the transferor and 
transferee stood in the relation of husband and ŵ ife and 
this fact of itself tends to throw some suspicion upon the 
proceedings.

Another important point is that the husba,nd retain­
ed to himself the benefit of the property transferred. It 
is expressly laid down in the decree that the husband 
should have the right of residence in the dwelling house 
and there is a very im.portant provision that ttie wife



should have no power to transfer the property during tlie 
A k e a m - lifetime of her husband without bis consent. The trial 
‘'bSl " court remarks that it was a matter between iiusbaiid and 
AiumsA- the husband was justified in imposing restric-
trs-NissA tions, but in our view these provisions siiow that theBibi

husband was careful to protect his own interests i,n the 
property and tha,t he never intended to surrender the 
beneficial ownersb ip.

We note the fa.et th;rt the husb:i,nd had mutation 
effected in his wife’s name aJthongh tlie wife did no I; 
apply for execution of the decree. Tliis shows that 
everything was done with the husbnud’s consent.

Moreover, it is shown tha-t the hnsbaiid actually I'c- 
mained in possession of the ^̂ amindari property by realî ;“ 
ing rent. The husband’s position is clearly shoivn hy 
the lease dated the 10th of -July, 1924, by whicli the 
husband and wife jointly leased the property for a period 
of 20 yea,rs to one Nin,z Ali upon receipt of Rs. 1,000 
,as preiTiium together with a, covenaint for jiiriuial: ren,t. 
Tlie lessee was' evidenily not willing to a;cce|)t n lease 
from the wife alone altliongli she was the nriTiiinal 
owner. The lease recites tlia,t the wife is the owner in 
possession but, as the Imsband realizes rents and is also 
the lambardar, and as nnder the award fclie Irrisband 1:ids 
a right to remain in possession diiring liis lifetime along 
with the wife, therefore, the lessee desires tliat 'both Inis- 
t)and M.d wife should join in executing tlie lease, The 
respondent contends that under the decree tlie liusband 
was only entitled to possession of the house, but the fact 
remains that in the lease he is spolven of fis entitled to 
remain in possession of the zamindari property also, and 
we have no doubt that this was in accordance with the 
reality. To all intents and purposes, therefore, tlie hns- 
l)and remaind in possession and enjoyment of the pro­
perty which he purported to have transferred to his wife.

THE INDIAN LAW R E PO R T S. [v O L . L L
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19;̂ 9it is worth noting that after the defendants obtained 
their decree in the dower suit the lessee considered his 
position to be precarious and gave up his lease upon Bibi
recovering the premium of a thousand rupees which he mtjstafa- 
had paid. This money was paid by the husband and the 
lessee certified in his petition of compromise dated the 
18th of November, 1924, that nothing was due from 
Shaukat Ali. This clearly shows that the lessee at least 
regarded Shaukat Ali as the rgal lessor.

Another indication of fraud and collusion is that 
under the decree the whole of the property inherited by 
the husband was transferred to the wife, the husband re­
taining nothing for himself. It is most unlikely that the 
husband would have meekly consented to such an arrange­
ment in the absence of collusion,

There is a passage in Dr. Gour’s Commentary on 
the Law of Transfer, 5th edition, vol. I, page 631. 
which is very applicable to the facts of the present case.
The learned commentator rem arks: “ Indeed it is too
well known that henam i or fraudulent tra,nsfers are only 
too often made by Muhammadan debtors in favour of 
their spouses ostensibly in consideration. of m eha r  but 
really with the object of withholding the property from 
their creditors. In  such cases it would be pertinent to 
inquire as to what were the circumstances of the hus­
band when the mehar was fixed; what was its nature, 
and if prompt, why it had remained unpaid and what 
circumstances had precipitated the transfer and how was 
it effectually carried out. Nor should it be forgotten 
that a debtor having many debts to pay can rightly place 
his property beyond the reach of his creditors by alienat­
ing t’o his wife and it cannot therefore be free from the 
taint of suspicion, which is all the more enhanced if 
after the transfer h e  is shown to have continued in its 
possession and to have participated in its benefit.”

45ad
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__, In tlie present case, as we have sliown, there are many
Amm- circumstances throwing suspicion upon the hona fides of 

the award and decree in the plaintiff’s favour. In our 
opinion there was no dispute between husband and wife 
regarding the dower, and the appointment of an arbitra­
tor was a mere trick for the purpose of obtaining a 
colourable award and a decree upon its basis. The ob- 
ject of these fictitious proceedings was to save the pro­
perty from the impending claim from the heirs of Musam- 
mat Qutub-un-nissa, and the husband and wife colluded 
so as to pass a nominal title to the wife, w^hile the hus­
band remained in possession and enjoyment of the pro­
perty. On these findings the nominal transfer will not 
save the property from attachment and sale in execu­
tion of the defendants’ decree.

There is one small point remaining for determina­
tion. TJie plaintiff claimed a decree that 14 out of 
20 siham s of a house was not liable to attachment and 
sale. The defendants admitted that iShaukat All had a 
one-third sliare in this house and a one-third sha-re liad 
been attached in execution of their decree. They denied 
that the plaintiff was entitled to any larger share, such 
as 14 out of 24, which she claimed. Tihe plaintiff did 
not produce any evidence to prove that she was entitled 
to anything more than the one-third share whioli had 
been admitted. Moreover she had no cause of action in 
respect of more than the one-third share whicH had been 
attached. So upon any view of the case she was not 
entitled to any declaration in respect of more than one- 
third share in the house and we hold that the court below 
was wrong in decreeing the w4ole claim in respect of the 
house.

In accordance ŵ ith our findings above we allow the 
appeal and dismiss tlie plaintiff’s suit with costs through­
out.
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