
iueffecfcual. T lio  c i i ’cttm sta iiG es o f  tliat case appear t o  be o n  all 1896 

fours with the cii'cuinstaucos wliich occur here ; and, i f  well de- ' jmeswab”  
cided, it would be a  precedeut exactly in point. There are two N a b a is  D e o  

substantial reasons why it ought not to he followed as an Bam  C h a n -

anthority. In the first place, it appears to their Lordships that the Ddtt.
leai'ned Judges o f the High Coarfc of Madras were not jnstifiod in 
importing into the construction of a Hindu will an extremely 
technical rule of English conveyancing. The principle of joint 
tenancy appears to be unknown to Hindu law, except in the case 
of oo-paroenary between the members of an undivided family. In  
the second place, the learned Jiidges misapprehended the la w  o f  
England, because it is clear, according to that la w , that a  con­
veyance, or an agreement to convey his or her personal interest 
by one of the joint tenants, operates as a severance.

Their Lordships will humbly advise Her Majesty to affirm the
judgment appealed from, and to dismiss the appeal. The ap­
pellant must pay the costs o f the respondents who have appeared 
to oppose this appeal.

Appeal dhmUsed.

Solicitors for the appellant; Messrs. Freshfield ^  Williams.

Solicitor for the respondents : Mr. / .  F. Watkins.

c. B.

VOL. XXni.] OALCDTTA SERIES. 679

APPELLATE CIVIL.

B efore  H r. J m t'm  Trem lyan and M r. Justice Beverley.

M B H E R B A N  E A W O O T  (D e p e n d a n t, A p p e l la n t )  ti. B E H A R I L A L
B A K IK  alius SHAM. L A L  K A T l i l  (P l a in t if f , B bspondent.) A p ril U .

Partition— Ttevenue-jiaying land in Civil Court— Civil Proaeditre Code { X W  ’ 
o f  1SS3), section 365— Conmissionei' to malce partition,— P artition  by 
the Collector.

In  n siiii nii)ii(;lil In tho. C ivil Court fo r  a partition o f  the kn d a  in a 
lliii Court lifis no iiort'ov to iiiipoiiit a Ciini'.iiissiimcr to 

make the p artition ; it is boiii:'.! umliu- s-oclion 2 o j  o£ tlioC ivil Proce.-lure

® Appeal from  Original Decree N o. 106 o f  1894, against the decree o f  
B abu Brojom ohun Persliad, Subordinate Judge o f  G-ya, dated the 20th o f  
Decem ber 1893.
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Ooclo to have the partitioii niacle liy  tlio Golloetor accord ing to tlie law fo r  the 
- tim e bein g  in f  oroo lo r  partition o f  estatoa.

O ih i Singh V. Sh-eo L u ll  Singh (1 ) ,  distinguislm d.

T h e  plaintiff in this case alleged in ilie plaint that a 
9 annas out of 16 annas of mouza Kazi Oliuck within tlic area of 
Machai-am Katarwa, bearing touzi No. 3237 and sudiler jiimma 
Rs. 100, -was sold to Mm by tlio defendant in 1889, and tliat the 
plaintiff’s name was entered in the GoYornraent rogistor ; that the 
defendant threw obstacles in the way o f the collection of the 
plaintiff’s share o f rent, and the plaintiff asked the defendant for a 
division of the lands according to shares, but tho defendant refused. 
The prayer -vvas :—

“  That a decree may bo passed in favour o f tho plaintiff, and 
that by measnring the land of tho entire 16 annas o f the aforesaid 
niousa Kaai Ohnok "witliin tho area o f Macharam Katarwa, a 
s e p a r a te  plot of 9‘ annas share of tho plaintiff may be fixed with 
reference to the jummahumli, and that separate possession of tho 
same be given to the plaintiff.”

The defendant did not appear in tho Court below. An order 
for partition was made, and a Commissioner appointed to make tho 
partition. On receipt o f the Commissioner’s report, the lower 
Court passed the final docree in the following terms

“  That the claim o f the plaintiff bo doerood, and the land of the 
9 annas share of the plaintiff be formed into a separate plot accord­
ing to the partition made by the Commissioner, and that the 
plaintiff be put in possession of the 9 annas share in dispute, and 
that the plaintiif do recover Ks. 176-8 from tho defendant on 
account of half the costs o f tho Court.”

Neither the j^laint nor the decree mentioned anything about 
division of the revenue payable to Government.

Tho defendant appealed to tho High Court.
Babu Karima Sindhu Mukerjee for the appellant.— T̂he 

partition can be carried o^t only by tho Collector. Scotion 265 is 
clear in its terms, liamjoy Qhose v. Ram Evnjnn. Chuckerhutiy
(2), Section 29 of tho Butwara A ct supports my contention.

(1) I. L, R,, IG Ciilu,, 903. (2) 8 0. L. E,, 357.



Tlie case of Zalirun v. Gowri Sunkar (1) does not lay down 1806
that tlie Civil Court may make a partition o f a revemie-payiag YiEiiisninjr
estate. The decision of tliat ease has not been correctly Kaw'dot

interpreted in the case of Lehi Smgh v. Sheo Loll Singh (2), The B e h 'a i u

facts of the last-mentioned case> however, were peculiar ; there the 
suit was for partition o f a portion of a revemte-paymg estate in 
which the plaintiff held a certain share in mo^arai'iv’ rigbtauda cer- 
tahi other share in proprietary right. It was not necessary that 
the Collector should carry out the pai'tition in such a case.

Babu Lakshni Naratjan Singha for the respondent. “—The case 
of Dehi Singh v. Sheo Loll f2 j is clearly in point. The
plaintiff does not suslc that the revenne should be di ’̂ided, and 
there cannot be any objection to the partition being carried out as it 
has been done.

VOL. XXIII.] OALOOTTA SERIES. fiyi

The judgment o f the High Court (T bevelyan and BfiVMiLEY, 
JJ.) was delivered by

Bbveklby, J.— This was a suit for the partition of a rovoatio- 
paying estate, viousa Kazi Chuck, rukba Macbarain Katarwa, 
being No. 3237 on the iousi o f the Qya Collectorate, and bearing 
a siidder jurmna of Rs, 100. The plaintiiF, having purchased a 
9 annas share of this estate from the defendant, found some diifi- 
cidty in collecting Ms rents, and he accordingly applied to the 
Civil Court to have his share of the estate partitioned and sepai-at- 
ed by motes and bounds. The defendant did not appear, and 
tho Court having come to the conclusion that the pla,intiff was 
entitled to a decree for partition, appointed a Commissioner to make 
that partition, and ultimately on,tho 18th of Deoember 1898 direct­
ed that the plaintiff should be put into possession of the 0 annas 
share as defined by tho Commissioner.

It is objected before ̂ us on appeal by the defendant that 
under section 265 o f the Civil Procedure Code the learned Subor­
dinate Judge had no power to iipyioinl. a Commisjioner to make 
a partition of this property ; bat I kal, iuasimich a.s ii wa> an estate 
paying revenue to Government, he was bound under that section

(1) I. L. B,, 15 Calc., 1S8,
(2j I. L, E,,16 Galo., 1D8.
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to have the partition made by tlie Colleotor according to the law 
for the time being in force for the purtition of estates.

W e are of opinion that this contention must succeed. TVe 
think that the section in question is imperative in its terms, and 
we are not aware of any case in which it has been held that a Oivil 
Court is at liberty to proceed in any Avay other than that therein 
prescribed. The case of Debi Singh v. Sheo Lull Singh (1) has 
been bronght to otir notice ; but that case clearly differs from 
the present. That was a case in whicli the plaintiffs held a certain 
share in proprietary right and another share in mokararri right in a 
certain village, which village formed a portion of a revenue-paying 
estate, and they asked the Oonrt to define the portion of the village 
from which they might collect the rents they were entitled to, with­
out in any way carrying out a partition o f the estate itself. That 
ease, we Ihiuk, is quite distinguishable from  the present, and 
aflords no ground for holding that a Oivil Court is not bound 
by the distinct provisions of section 265 o f the Code.

W e accordingly allow the appeal, set aside the final decree of 
the lower Court of the 18th December 1893, and direct that the 
Subordinate Judge do proceed in accordance with the provisions 
of scction 265 o f the Code of Oivil Procedure. As the defendant 
did not appear in the lower Court, whei-e he might have raised 
this objection, we make no order as to the costs of this appeal.

S. 0 . 0 . Appeal allowed^

1896 
March 10.

Before Sir W . Comer PetJieram, Kt,, C h ief Justice^ and Mr. Jm iice Beverley.

A S IiB U P  ALT G H O W D H R Y  a n d  o t h k r s  ( J o D a M B H T - D E B T O B B )  u .  N E T  
L A L  S A U U  A N D  O T H E R S  ( D e O U E E -B O L D E B S .)*

Civil P^'ocedur^ Code { X I V  o f  1883), section 310A . and saction 311— Oiml 
Procedure Code Am endm ent A c t  ( V  o f  1 8 14 )— Sale in execittion o f  
mortffage-decree—A pp lioa th n  l y  m ortgagor w ider section, 310A -, Civil 
'Procedure Code.

The indgm ent-debtor in a 'm ortgnge-docroo passed nnder section 88 o f  the 
Transfei o f  P roperty A ct  ( I V  o f  1882) m ay apply  to set aside a sale under

® Appeal fvom  Original Ordor N o. 349 o f  1894, against the order o f  Babu 
Emlor Nath M ozum 'kr, Sobordinnte Ju dge o f  Shahabad, dated the 5th o f  
Septerxibor 1804.

(t) I. L. E., 16 Calo,, 203.


