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B efore  Mr. Ju stice  D aniels and Mr. Ju stice  K ing,

K A S IJM :A B I  d a s  ( P l a i n t i f f )  v . M A K K H U  an d  o t h e r s
(D e p e n d a n ts ) .*  May" u .

Act No. V II o f 1889 (Succession  G.ertificate Act), section  4—
Suit for redem ption  by lecjal reqrresentative o f deceased
m.ortgagoT— Succession  certiflGate not produced until
a fter  passing o f  decree.
W here a succession certificate is neces'sa.ry, it must be 

obtained at any rate before the court of first instanr-e is ready 
to prononn.ce jiidgeraent. I t  has no retroRpective effect, and 
therefore is of no avail to the plaintiff if it iw obtained only 
when tlie Rnit iji respect o f w hich  it is n eeded  is hi the sta.q'e of 
appeal, F a teh  GJiand v. M uhw rniad B ah lish  (1), followed.

The facts of the case sufficiently appear from the 
judgement of the Court.

Munahi Damodar Das, for the appellant.
Munshi Kailas Chandra M ital, for the respond

ents.
Daniels and K ing, J J .  :— This is a wsecond appeal 

in a suit for redemption brought by the legal represen
tative of the deceased mortgagor, which suit has been.

* Bccond Appeal No. 1558 of 1933, from a decree of M. F . P. Her- 
choTiroder, Diatrict Judge of Baharanpur, dsitorl t.lie 3rd of Augnsfc, 1923, 
confiraiin'f a decree of Rliambliu Nafh Dube, Subordinate Judge of Dobrij.

-Dnn, dnted t-bc 98r'd, of May, 1922.
(1) (1894) I.Xj.E ., 16 All., 269.

I ad :



 ̂ __dismissed by both the courts below on the ground that
k.̂ rumaiu up to the time when the decree was passed the phiin- 

r.'’ till failed to obtain a succession certificate. The suit 
..lAKivHi’. brought without any succession certificate huving 

been even applied for. Objection was taken, and a.n, 
issue framed whether the plaintiff could inaintain the 
suit without obtaining the certificate. The trial court 
granted the plaintiif a fortnight within Avhieh to ob
tain the necessary certiflca,tf3. He filed an application, 
for a certifi-cate in respect of half the debt, and this 
application was rejected. The trial C(™,rt tluMi dis
missed the suit. The order rejecting the application 
for a certificate was t;iken in a,ppoa,l to this Court a.nd 
was held to have been properly passed. Thc' learned 
Judges who decided the appeal allowed the plaintiff to 
apply for a fresh certificate on a, proper ap|)lication, in 
respect of the who.le debt. He did so jipply and 
■obtained a certificate whicli he filed in the appellate 
court. The learned District ejudge has held that 
this certificate could not ha,ve retrospective ('ffect 
and has supported his view by observations to 
this effect in the judgement of the Full Beiich, in 
Fate A Chand v. Muha/mmad Bakhs'h (1). In  tlnit 
■case also time was allowed to the party to 
a certificate and he failed to obt;i.in it within the tiine 
which was allowed. In the jiidf^-ement of the Full 
Bench it is said tliat no snbpeqnent production of the 
certificate coidd show that the decrc(' r>f the Subordi
nate Jiidg'e wns contrary to b-iw. Tliis observation 
applies exactly to tlie present c;i,se. I t  was held also 
in the Fnll Bench case tliat a«« sru’cession certificate 
was necessary in respect of a niortgav-vo„debt, ;i,nd this 
point is not contested before ur. The Rnbordina.te 
Jud̂ Q̂ e was, therefore, prohibited by section 4 of the 
Succession Certificate A,,et from ];>n.ssing any decree

U) (1894) I.L .E ., If) All., m .
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in respect of the debt without tlie production of a isse 
succession certificate or one or other of tlie documents K v s u m a r i  

mentioned in clauses (i) to (v) of the section. The 
■decree of the Subordinate Judge was, therefore, per- 
fectly correct and the appeal to the court below was 
rightly dismissed. We dismiss this appeal with costs.

A ffe a l  dismissed.

'VOL. X L I X .]  ALLAHABAD S E R IE S . 3

B efore Mr. Ju stice W alsh and Mr. Ju stice Pullmi. 

T A W x ^ R S l I I i  H U S A I N  ( A p p l i c a n t )  v . A I 3 R A E  H I T S A I K

AND O TH ER S (O P P O S IT E  P A R T IE S).^ ' i

Act No. IV  o f 1912 {Indian Lunacy Act), section  (V2—In 
sanity—Application for inquisitio'n— Necessity of medical 
certificate to support application.

A  person wbo comes before a court V7ith an application i'or 
an inquisition in insanity must support his application -with a 
valid medical certificate of inso.nity. Muliamfnad Yaguh y.
Nazir Ahmad (1), followed.

T he facts of the case sufficiently appear from 
the judgement of the Court.

Pandit Madan Mohan Nath 'Raina, for the ap
pellant.

Dr. M. L. Agarwala and Mr. Zafar Mehdi, for 
the respondents.

W a l sh  and P u l l  an, J J .  :—We consider that
the chicf diificul t̂y which has arisen out of these pro
ceedings is accounted for by the reluctance of the 
courts below to face the facts before them and give a 
definite decision. Musammat Izzat Fatma is a.n old 
Muhammadan widow, who in the year 1923 executed a

=*= First Appeal ’No. 20!) of 1925, from an order of M. F. P. Her- 
chonroder, District. Ji'idgc of Cawnpore, dated tlie 'ith of September, 192.5.

(1) (1920) I .L .E ., 42 All., 504.


