
Before Sii' Grimwood Hears, Knight, Chief Justice, and 
Mr. Justice Muhetji.

BANKB BIHAEI ( P l a i n t i f f )  v . BBIJ BIHAEl a n d

OTHEEs ( D e f e n d a n t s ) .*  December,

VOL, L I .]  ALLAHABAD SE R IES. 519

Hindu law—Partition— Notice by one memher demanding - 
partition—Revocation— IntenUon of partition chopped, by 
subsequent agreement of parties— WJiether notice, per se 
effects partition.

Where a member of a joint Hindu family sent a registered 
notice to the other members demanding a partition, but the 
intention to separate was given up a day or two later as the 
result of -a subsequent agreement of the members at a family 
meeting- and there was no disruption of the family in fact ; 
Held that the notice in these circumstances did not, by itself, 
operate to efl'ect a separation in law. x4.n unequivocal demand 
for partition, which has not beeu pei'sisted in and lia.s been with- ’ 
drawn or abandoned Avith the consent of the other members of 
the family, can not be treated as nevertheless effecfing a sepa­
ration. Ram Kali v. Khamman Lai (1)̂  Jai Narain liai v. 
Baifnatli Bai (2), Kedar Nath v. Batan Sirujh (3) and 
Palani Ammal v. MuthmenlcatackaJa Moniagar (4), referred 
to.

The facts of the case are fully stated in the judge­
ment of the Goiu’t. -

'Pandit Uma S h ankar B a jpa i and D t . KcJias N a th  
K atju , for the appellant,

MERilvi Iqhal A h m ad  and Maiilvi M n kM a r A h m ad , 
for the respondnts.

Meabs, G. J. and Mt jie r ji, J. This appeal arises 
•out of a suit for partition of joint family property, in 
which the appellant was the plaintiff. The relationship 
■of the parties is shown by the following pedigree.

'The pedigree is omitted, as not heiiig material to 
ihis report.

17.

'f'Eirst Appeal No. 131 of 1925, from a decree of Gaim Prasaii,
'Sub'-'i'dinate Judge of Pilibhit, claterl tlie 38th of Jiiniiaxyj 1925.

L, .R , 51 All,. 1, &  00-28) T.L.R., 50 A ll, 613.
(3) (1910) I.L.R., 3>2 All., 415, , (4) (1924) Lir.E., 48 Mad,, 954.



1928 The plaintiff’s case was that on the death of Bhag-
Bamb wan Das on the 1st of May, 1922, the family estate-

belonged by right of survivorship to the rest of the family, 
b b i j  b ih a r i. consisting of the parties to the suit, and that in the case 

of partition the plaintiff’s share was one-half. The 
plaintiff accordingly claimed separation by metes and 
bounds of liis one-half share.

The defence was that the plaintiff had separated 
himself from the rest of the family during the lifetime of 
Bhagwan Das and that he was allotted a quarter share 
only, to which alone he was entitled.

The learned Subordinate Judge has held that the 
defendants’ case Avas partially true, that although no 
partition by metes and bounds took place, as alleged by 
the defendants, there v̂ âs nevertheless enoogli evidence 
to show that the status of the family had _ been split up 
and that the plaintiff had come to be regarded as the 
owner of a quarter share. The learned Judge accordingly 
decreed the suit by directing partition of a quarter share 
to the plaintiff.

The main question for determination in this appeal 
is whether or not there wsis an actual, disruption of the 
family by the sepa;ration of the plaintiff befoi’e tlie death 
of Bhagwan Da.s, or whether a.t the date of the suit the 
family still continued to be joint, in which event the 
plaintiff’s share would be one-half.

[A. portion of the judgement is here omitted.’

I t appears that on the 2nd of February, 1922, the- 
plaintiff sent a registered notice to Bhagwa,n Das and 
Ram Bilas demanding partition. The defendants did 
not rely on it as a document creating, as a matter of 
law, a separation in the status of the family. The 
reason was that according to their case the partition had' 
already taken place in July, 1920. The defendants ac­
cordingly stated in paragraph 5 of the written statement
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that by means of this notice the plaintiff declared th e ^ _ _ ^  
separateness of his status, and the defendants added that 
it was agreed, as the result of the notice, that a deed of 
partition would be registered as soon as Bhag’wan Das 
recovered from his illness. I t  was the defendants’ case 
that on the 2nd of February, 1922, Bhagwan Das was 
really ill, but we may state at once that there is no reli­
able evidence to prove this and the court below has not 
found that such was the case.

In  view of the pleadings stated above the only ques­
tion for decision was whether the plaintiff had separated 
in July, 1920. No question arose as to whether, if the 
family was joint even at the date of the registered notice, 
namely, the 2nd of February, 1922, the delivery of the 
notice created a disruption in the family.

The case, however, has been considered from both 
the aspects and the following issue v/as framed by the 
court below:— “ Whether the plaintiff separated from 
the joint family about July, 1920? If the answer to the 
above be in the negative, is the plaintiff to be looked 
upon as separated in interest after his notice or regis­
tered letter of the 2nd of February; 1922?”

The learned Subordinate Judge held that the 
plaintiff had severed his interest during the lifetime of 
Lala Bhagwan Das, but did not say when the disruption 
took place. As we have already stated, the learned 
Judge was not satisfied that a partition took place in 
July, 1920.

Before examining the evidence the learned Judge 
adopted a method of trying the, case of which we do, not 
approve. Instead of arriving at findings of fact first and 
applying the law then, he proceeded to find out what the 
law was and then to find his : facts. This :procMure is 
calculated to mislead a judge and to tempt him to arrive 
at findings which are likely to fit in with his view of the
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law. In our opinion this is what has actually happened 
Banxb in this particular case. The learned Judge found as a 

matter of law that a definite and unambiguous indication 
Bni,T b i h a e i .  member of an intention to separate himself and tO '

enjoy his share in severalty may amount to separation. 
It is not the case that the learned Judge applied this rule 
of law to the notice dated the 2nd of February, 1922,, 
specifically, but he applied it to the entire case.

The first thing that T̂̂e have to see is wlietlier the 
learned Judge erred in liis finding of fact, namely, that 
the plaintiff had separated his status from the joint 
family cand had become a separated member. The learned 
Judge, as already stated, has discarded the oral evidence 
adduced on behalf of the defendants. He ' based his 
opinion on the account-books said to belong to the family 
and the account-book of a certain Jega.! practitioner, 
Lala Tribhuban, Lai, He relied also on certain minor 
pieces of evidence, “wliich will all be noticed in due 
course.

"The judgement then proceeded to discuss the evid­
ence in detail, and cojitinued.]

The separate and cumulative effect of all these docu­
ments undoubtedly is that, at the date of the death of 
Lala Bhagwan Das, the defendants a..nd Bhagwan Das 
were living jrdntly and there was no separation at all.

Now we come to a consideration of the effect of the 
registered notice -which was given, evidently in a fit of 
petulance, by the plaintiff to Bhagwan Das and Eain 
Bilas. As we have already said, it is not a part of tlio 
defendants’ case, as put forward in the wTitten-statement 
of Ram Bilas, that from, the date of the delivery of this 
notice to the addressees of it, the families became 
separate, to all intents and purposes. The defendants' 
case on the other hand was that there already existed 
a separation w'hich had taken place some 20 months



previously and the result of this notice, dated the 2nd of 
February, 1922j wa,s only a declaration of the factiira of 
separation. Before we consider the legal effect of this o, 
notice, we may at once point out that the w r i  fact tha.t 
such a notice was given tends to destroy the defendants’ 
case that there had already existed a separation between 
the parties. By this notice, Bankey Bihari risked for a 
paifcition.^ The reference to “ settlement of aeconnt” has 
no reference to any previous partition alleged by the 
defendants in the-written statement, and for two reasons.
The notice^does not imply any previous partition. Fur­
ther, the court below ha-s found that there wa>? no parti­
tion by metes and bounds and ive have found that there 
was no partition at all.

Tiifcre Ciu:i ]:v iio doubt that a member of a joint 
Hindu family,- if he chooses, may separate himself and 
to effect a separation in status it is not necGflSRiy that the 
other members should be consenting parties. But even 
wliere an unequivocal wish to separate is onoe dechired, 
any separation will not be effected in law if it be fonnd 
as a fact that the intention was given up as the result of 
a subsequent 'agreement of the parties, by Avhich the 
notice was expressly or impliedly withdrawn. Before 
we proceed to consider the case-law, let us examine the . 
facts of the case. The plaintiff’s case is that after he 
had given this notice, he was called upon to explain his 
conduct towards an elder member of the family like 
Bhagwan Das. One Lai Bahadur, undoubtedly a rela­
tion of the parties, and whose brother comes as a witness 
for the defendants, swears that he was present at the 
interview. The result of the interview was that th e  
plaintiff was promised some money for his expenses .nnd 
he admitted his error in'asking for partition. There 
can be no doubt that the plaintiff himself and his witness ,
Lai Bahadur, have in  occasional passages of the evidence
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made statements which, cannot be accepted. But it is 
Banke perfectly clear to us that the notice was not followed by

c,  ̂ anything serious in the nature of a disruption of the
b ?.3j  B i h a w , defendants’ case is that when the notice

was received the plaintiff was told, evidently by Earn 
Bilas, that Bhagwan Das was ill and the plaintiff must 
not hurry and when Bhagwan Das got well an account 
would be taken of what further profits Avere due to the 
plaintiff and a deed of partition Avould be registered. 
We can take it, tlierefore, that it is common ground 
that no actual partition followed the giving of the notice. 
Again, it is common ground that, as the result of the 
notice, a meeting among the menibers of the family took 
place, in which distant relations may or may not have 
been present, aaid nothing came out of the storm which 
the notice aroused. We may, therefore, safely take it, 
in view of the subsequent conduct and statemeniis of th.e 
parties, ’enumerated above, and as the evidence adduced 
by the plaintiff shows, that tlie plaintiff dropped his 
idea of separation, at the instance of the other members 
of the family and possibly of relations like Lai Bahadur. 
The plaintiff, having no son and only a daughter, his 
separation meant the loss of a quarter share to the family. 
Thus every inducement was likely to have been put for­
ward to make the plaintiff abandon his idea of separation. 
Our finding of fact, therefore, is that the plaintiff did 
conceive an idea of separation but gave up tha.fe idea a 
day or two later fi;S the result of a family meeting.

Now we come to the question of law which is involved 
in the second part of the issue framed by the court below 
and is reproduced here : “ Has the plaintiff to be looked 
upon as separate in interest after his notice or registered 
letter of the 2nd of February, 1922?”

On behalf of the respondents reliance has been 
placed on a statement of law contained in the case of
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Earn K a li  v. K h a m m a n  L a i (1) by two learned Judges 
of this Court, the judgement being delivered by Sen, J . bano

The learned Judges professed to lay down the result of v.
certain decisions of Hindu law relating to joint famiUes®^ '̂  ̂
and partition. The proposition relied on by the respon­
dents in support of their case is clause (e) at page 28 of 
the report. To understand this clause (e) we have to 
read it with 'the preceding clause (d). They are as 
follows: —

‘ ‘ (d) It is not necessary that there should be a con­
sensus or agreement among the coparceners for the sever­
ance of status of a joint family.

(e) Where severance is effected by explicit declara­
tion, the result is decisive, and the legal result cannot be 
affected or controlled by subsequent conduct of the 
parties.”

W ith the proposition in clause (d) we have no 
quarrel. As regards clause (e) too, we should have no 
quarrel with it, if the third word “ is” may be read as 
' ‘has been.”

We have not the least doubt that the learned Judffes 
did use the word “ is” in the sense of “has been” . The 
proposition that is laid down in clause (e) is really a 
proposition that was laid down by this verv Bench of ilip 
Court, in Ja i N a m in  R a i v. B a ijn a th  Red (2), quoted by 
the learned Judges themselves with approval at page 27.
This proposition lays down that where there has been 
completed separation, there can be no joint family after­
wards except by way of re-union.

The case before us is whether the evidence before us 
points to a completed separation or only to an attempted 
separation. We have found as a fact that there was no 
completed separation, that a separation was demanded but 
the demand was given up at the instance of the other 
members of the family. The question, therefore, is

(1) (1928) I .L .E ., 51 AIL, 1. (2) (1928) I .L .R ., 50 A ll, 615.
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1928 whether an unequivocal demand 'which has not been por- 
Bank sisted in and has, no doubt, been given up with the con-

®. sent of the other members of the family, must neverthe-
~Bw bihaui. 1̂  ̂ treated as effecting a separation? The answer to 

this question is not furnished by the case of Rom Kali v. 
Kkimman Lai (1), relied on by the respondents. Indeed 
their Lordships do concede at page ‘25 of the report that 
on the authority of the Privy Council, “ it must be held 
to be pettled law t]:iat the intention to separate can very 
well be abandoned.” Tlie cases quoted by their Lord­
ships, viz. Kedar Nath v. Raian Singh (2), and Palani
AimnalY. MiithiivejilmfacJm^ Mcrri/iagar (3), rj!ord illus­
trations of a demand for separation sabsequeiitly aban­
doned, wn.th the result that the jointness of ilie family 
remained undisturbed. In the case of E.ed(!'' Nath v. 
Ratan Singh (2), there were three bi-'otliers; oue sepaj;;:ited 
outright, tlie second l)rought a, suit for |)a,rtitioJi l)ut with­
drew liis claim and remained joint witli the third brother 
against whom lie had brought tlie suit. Their'Loj*dship& 
held that as tlie second and thii’d brotliers there
was no disniption of jointness. Siniilai'ly, in the Madras 
case there A\'as a demand for sei)aration. A partition suit 
was filed, but ultimately the matter was compromised. 
It was held that the family did continue to be joint. In 
all these cases the demand wa>s a,l)andoned A v itli the con­
sent of the other members of the family, It is not neces­
sary for us to say, definitely, in this case, whether the 
person making the demand for partition may abandon it 
without the consent of the other members of the family, 
so as to enable him to continue to be a, .member of the 
joint family. But it is clear to us tha,t, where all the 
parties are agreed, including the member demanding a 
separation, that the demand should be -withdrnvvn. there 
is no disruption in the sta,tu.s of the family.

(1) (1928) T.L.E., 51 A ll ,  1. (9.) flOiO) T L .B ., 82 All,, 415.
(3) (1924) I .L .E ., ,48 Mad., 254.
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Such being old: view of tlie law, we hold that the
m ere notice of the 2nd of February, 1922, >Thich was 

. , 0 1 1 -, 1 • . never persisted m and which was ultimately given up,
did not create a disruption of the joint family. biham.

The result is that the family was joint when Bhag-
wan Das died on the 1st of May, 1922. It follows that
the plaintiff is entitled to a lialf share in the entire joint
family property.

We allow the appeal, modify the decree, of the court
below and decree tlie plaintiff’s suit for partition, in its
entirety. This will ])e the preliminary decree m the suit
and the partition will be carried out in accordance with
law. The plaintiff will iiave his costs of the s-iuit and of
^he appeal.
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Before Mr. Justice Snlahnan and Mr. Justice Kendall.

KUNJ BIHAPvI AND OTHERS ( P l a i n 'h f f s )  n . BTNDESHBI ii>2B 
PEASAD AND OTHEES (DEFENDANTS).* D ecem ber,

Instahnm t decree— Instfilme'iits not directed to he payahJe^— — —  

only in court— Date for payment exfiring on eovrt holiday 
—Deposit on re-opening of court— Validity of payment.

All instalment decree made the first histalmeut payable on 
a certain date, but it did not direct that the amonnt; was to he 
deposited in court. The date specified expired during the 
Y aca tio ii of the court, and the amount was tendered in court 
on tlie re-opening day. Held that as the juclg'ment-debtors 
had the power to make the payment direct to the decree- 
holders, and depositing it in court was not the only (-.ourse open 
to them, they could not take axlvantage of the fact that the. 
court was closed on the specified date, and the najment made • 
by them was not made in time. Muhammad Jan  v. Shiam LaJ 
(1), distinguished.

The  facts of the case sufSciently appear from the 
judgement of the Court.

Mr. ,B. M oU k, for the appellants.

*Fii'!5t Appeal Ko. 398 of 1925, from a decree of Eaja Ram, Suborciin- 
ate Judge of Jannpiir, dated the 20tli of May, 1925,

(1) (1923) L L .E ., 46 A ll., 328.


