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APPELLATE CIVIL.

Before Mr. Justice Sulaiiman and Mr. Justice Kendall.

s BANK OF UPPER INDIA, LIMITED (In Liqumation)
?ffc‘f-';l- (Pramntirr) o, FANNY SKINNER ANp  orERis
o (DEFENDANTS).*

Act No. IV of 1882 (Transfer of Property Act), section 54—
Act No. X of 1897 (Gencral Clauses  Ael), section 3,
clause (20)—""Immoveable property”—Mortgagee’s in-
terest wnder o simple mortguge—Assignment of wmort-
gages's tnterest without registered document—TRstoppel.

The interest of a simple marfgagee is immoveahle property,
as defined by the General Clauses Act, 1897, and withih the
meaning of the provisions of the Transfer of Property Act;
and a transfer of such interest can ouly be effected by means
of a registered instrument, as required by section 54 of the
Transfer of Property Act.

The parties to an arrangement for the assignment of such
an interest by the one to the other without the execution of a
registered instrument may, where the arrangement is carried
out and acted wpon, themselves be estopped from going
behind it, but that arrangement cannot be effective as a legul

. transfer so far as third parties are concerned.

Mutsoddi Lal v. Muhammad Hanif (1), Paresh, Nath
Singha v. Nabogopal (2) and Nataraje Iyer v. The South
Indian Bank of Tinnevelly (3), referved to. Abdul Majid v.
Muhommad Faizullah (4), Kerim-un-nissae v. Phul Chand (5)
and Lal Umrao Singh v. Lal Singh (6), distinguished.

THE facts of the case are fully stated in the judge-
ment of the Court.

Mr. B. E. 0'Congr and Munshi Rem Namae Prasad,
for the appellant.

Dr. Kailas Nath Katju and Babu  Suwrendra Nath,
Gupta, for the respondents. '

* Pirst Appeal No. 278 of 1026, from n decree of J. N. Mushran,
Bubordinate Judge of Meerut, dated the 18th of Fehrnary, 1926.
(1) (1912) 10 A.L.J., 167. {2y (1901 T.I.R., 20 Cal., 1.
(8) (1611) I.I.R., 87 Mad., 51. (4} (1890) IL.L.R., 13 AlL, 89
5) (1898) L.L.R., 15 All,, 134, 6y (1924) TI.R., 46 Al 917.
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. Sunamiay and Kewpaw, JJ. :—This s a plaintifi’s
appeal arising out of a suit for sale on the basis of a mort-
gage-deed, dated the 8th of December, 1911, executed
by defendant No. 1 in favour of the Bank of Upper India.
In the original written-statement which was filed by the
prineipal contesting defendant on the 17th of July. 1924,
she raised varions pleas including a denial of yproper exe-
cution, receipt of consideration as well as some other
pleas. But there was no plea that the plaintiff Bank had
no locus standi to sue through its liquidator. On the
10th of November, 1925, she filed an application stating
that she had just come to know that the Bank of Upper
India had sold all its assets and liens fo the Trust of India
and that accordingly the plaintiff had no right lefl o sue
the defendant. In spite of objections the conrt con-
sidered that this was a legal plea and framed an additional
issue, No 8. All the other issues have bheen found in
favour of the plaintiff, but the suit hag failed on the
oround that the assets of the Upper India Bank had been
transferred to the Trust of India, Limited, and the
plaintift Bank cannot maintain the suit. The finding
on the last mentioned issue is the only point which has
heen discussed before us by the learned counsel for the
parties.

The principal facts of this case cannot be disputed.
The Bank of Upper India suspended paymen$ sometime
about October, 1914. Tn 1915 an  application was
presented under section 153 of the Indian Companies
Act, putting forward a compromise before the
High Court for approval. * On the 2nd of June, 1915,
TupBALL, J., sanctioned a scheme under which the
shareholders were to surrender their shares and receive
in éxchange debentures in the Trust of India, on cerfain
conditions. Later, on the 28th of February, 1917, that
gcheme was slightly modified and the learned Judge ac-
copted the modification.  The true banking business of
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the Bank of Upper India was to be absorbed and saken.
over by the Alliance Bank of Simla and thai portion of
the Bank’s business which was not true banking was to-
be taken over by a company called the Trusi of India,
Tamited. In leu of thelr shares the sharehnlders were-
to be offered debentures in the Alliance Bank and prefer--
ence shares in the Trust of India, Limited, on certain.
terms. 1t iy not necessary to specily the scheme in any
detail.

On the 80th of June, 1917, the sharcholders of the-
Upper India Bank at their meeting resolved that  the-
company should be wound up voluntarily, and Messrs..
Hunter and Stuart be appointed liquidators for its wind-
ing up, with joint and several powers. It was further
resolved that a draft agrecment with the Trust of India,
Limited, should be approved, and the liquidators be au--
thorized pursnant to scetion 213 of the Indian Companies.
Act of 1913 to enter into the said agreemeny with the
Trust of Tndian, Limited, in terms of the said draft, and
to carry the same into effect with such it any modifica--
tions, as they may thiuk expedient.  Subseguently the:
Alliance Bank of Siimda and the Trust of India, Limited,
also went into liquidation.  Presumably with a view to-
evade the payment of stamp duty to Government, the
liquidators of the Upper India Bank and those of the
Alliance Bank and the Trust arvived at some mutval and:
private understanding that the debentures and the pre-
ference shares should be offered to the shareholders of
the Upper India Bank and that the assets of the latter
Bank be taken over by the lignidators of the Alliance:
Bank and the Trust. As to documents which were out-
standing the understanding was that the liquidators of
the Upper India Bank should realize the same and pay
over the amount realized to the other liguidators.  The:
oral evidence in this case leaves no doubt that this mutual
arrangement has been carried out to a very great extent,.
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and that as between these two sets of liquidators there
has been absolutely no breach of contract so.for.  But it
is also an admitted fact that the liquidators of the Uppex
India Bank have not executed any proper registered docu-
ment transferring their interests in the iumoveable pro-
perties in favour of the other liquidators. At any rate it
1s admitted in this case that no registered docnment
transferring the rights under the mortgage in suit has
been executed by the liquidators of the plaintiff Bank.
The learned Subordinate Judge, relying prineipally on a
judgement of the High Court in a previous proceeding,®
has come to the conclusion that the asseis of the Bank
have all been legally transferred to the Trust of India.
In that case the question arising in the present appeal
did not directly arise. The learned Subordinate Judge
has quoted expressions used hy Warsw, J., as to the
taking over of the assets of the Bank of Upper India, the
transactions having been carried through, the share-
holders of the Bank of Upper India having surrendered
their shares in exchange for debentures and preference
shares and the due execution and performance of the
agreement for sale.  There is a further remark in his
judgement to the effect that *‘the exchanges have been
made, the matters have passed into history and the legal
rights of the parties have been settled without the neces-
sity of a formal document”.- Ryvms, J., however,
confined his judgment exclusively to the question of estop-
pel and remarked @ ““Tt may be that the parties inter se
are estopped from disputing the transfer aithongh in
law no valid transfer has taken place so far as immovable
properties or securities on such immoveable properties
of over Rs. 100 in value are concerned.”  The defendant
not being a party to that proceeding, it is not snggested
that that judgement operates as res judicata.  As the
question at that time was principally one of cstoppel, we
| # Vide TLR., 46 All, 759,
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If no registered document is required for the transfer
af the wortgagee’s inferest under a simple mortgage-deed,
and an oral assignment is effective, then there would be
10 doubt that the plaintiff Bank has parted with its
interest in this mortgage by virtue of the arrangement
with the liquidators of the other company. On the
other hand, if no valid transfer can take effect without a
registered document, it is clear that although the parties
to the arrangement may themselves be esto >pcl from
poing hehind it, that arrangement.cannot be used as
transferring legal title to the Trust when a stranger, whe
is not a party to that agreemnent, wishes to take advantage
of 1f.

Scetion 17, sub-clause (), of the Registration Acs
makes “‘all non-testamentary instruments which purpors
or operate to create, declave, assign, limit or extiuguish,

whether in present or in future, any right, title or interest,

whether vested or contingent, of the value of Rs. 100
and upwards, o or in immoveable property’” compulsorily
registrable. Tt is obvious that if a sale-deed of the mort-
gagee’s interest had been executed 1t would have required
registration inasmuch ag it would have affected an inter-
est in immoveable property. But, strictly speaking,
section 17 requires registration onlv when « transaction
has been reduced to-writing. Tt does not in terms lay
down that no transfer can take effect in the absence of
such document. We have to fall back upon the provi-
sions of the Transfer of Property Act to see. whether to
effect a valid transfer a registered instrument is neces-
sary.  Section 58, clause («), makes it quite clear that
a mortgage 15 a transfer of an intevest in immoveable pro-
perty.  Then section 54 provides that a transfer of tan-

gible immoveable property of the valne of Rs. 100 and
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over or other intangible thing can-be made only by a
registered instrument.  The question remains whether

the mortgagee’s interest is itself immoveable property !

within the weaning of section 3. That section, how-
ever, does not give a complete definition of immoveable
property.  For that we have to rvefer to its definition in
the General Claunses Act (Act No. X of 1897) clause (25),
where it is lald down that immoveable property shall
include land, benefits to arise out of land and things
attachied to the earth or permanently fastened to anything
attached to the earth. Hven that definition on its own
language is not exhaustive. A subtle distinction has
sometimes been drawn between an interest in the im-
moveables property and the immoveable property itself.
And on the basis of such a distinetion the learned advo-
ate for the respondent has urged that althoagh a mort-
gagee’s Interest 1s an interest in immoveable property it
is not immaveable property itself, and therefore a transfer
of it does not require a registered deed.  We are unable
to aceede to this contention.

In the first place & mortgagee’s interest may come

i within the meaning of the expression “‘benefits to .

arise out of land” in the General Clauses Act. In the
second place, the Indian legislature appears to have
intended that all rights to immoveable property should
fall. within the eategory of immoveable property. Mort-
gages of immoveable property have priority over all
subsequent transfers and subsequent transforees are
presumed to have notice of the previous charge.  Such
presumption cannot be made unless there is a registered
document. Tt seemws to be against the general policy of
‘the Transfer of Property Act that subsequent transferees
should be bound by a mortgage althongh that mortgage
necd not be made by a registered instrument. The mort-
gagee’s interest is not a mere right to recover the debt
due but to have a charge on the property and to follow it
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wherever 1t goes.  His claim s excluded from the defi-
nition of actionable claim in section 3 of the Transfer of
Property Act. We have thercfore no  hesitation in
coming to the conclusion that a sale of a mortgagee’s
mterest can only be effected by means of a registered deed
of transfer.

CHAMIER, J., In the case of Mutsuddi Lal v. Mulam-
mad Hanif (1), expressed the opinion that the interest
of a simple mortgagee was an intangible thing  within
the meaning of seetton 54 and the transfer of it can be
made only by a registered instrament.  The Caleutta
view also 1s that the mortgagee’s interest is immove-
able property cven within the meaning of the provisions
of the Civil Drocedure Code: Paresh Nath Singha v.
Nabogopal (2).  The same view has been expressed in
Madras : Natavajo Iyer v. The South Indian Bank of
Tinnevelly (3).

No doubt in numerous cages of  this  Conrt, for
instance Abdul Majid v.  Mubammad  Faizallah  (4),
Karim-un-nissa v. Phul Chand (5) and Lal Umrao Singh
v. Lal Singh (6), it has been held that a simple mort-
gage’s interest is not immoveable property within the
meaning of that word as used in the Code of Civil Pro-
cedure.  As the latter Code does not define immoveable
property, the learned advoeate for the respondent has
urged that these cases must have proceeded on the defini-
tion of that word in the General Clauses Act, which
definition applies to the case before us. But there are
varlous provisions in the Code of Civil Procedure which
make it impracticable to hold that the interest of the
mortgagee can be attached and sold as immoveable pro-
perty according to the procedure laid down for its sale.
Those considerations influenced the learned Judges of

this Court considerably. We do not therefore think
(1) (1912) 19 AT.J.. 167, @ 901 LLR., 29 Cal., 1.

(3) Q911) TLR., 37 Mad., 51. (4) (1890) T.L.R., 13 AlL., 89,
(5) (16899 T.LR., 15 AL, 134. () (1924) TLR., 46 AlL, 917.
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that these cases are any guide to us in the present case.
The view expressed by us as above maintains a consisten-
¢y between the policies of the Registration Act and the
Transfer of Property Act, and is we think, the correct
view.

No matter what the equities may he hetween the
Bank of Upper India and the Trust of India, Limited,
inter se, we must hold that no valid and legal transfer of
the mortgagee’s interest had taken place so as to deprive
the present plaintiff of all rights to maintain the suit.

We accordingly allow this appeal and setting aside
the decree of the comrt helow decree the plaintiff's claim
with costs i both courts.  The usual six months are
allowed for payment..

REVISIONAL CIVIL.

Before Mr. Justice Sen and Mr. Justice Niwmal-Ullgh.

JAGANNATH SAHU (Pramrem) ». CHHEDI SARC
(DEFENDANT) *

Ligil Procedure Code, schedule I1, paragraph 5—Avbitration—
Appointment of fresh arbitraior when origingl arbitrotor
refuses to act—Procedure—Court appointing abitrator on
remuneration, without parties’ consent—Civl Procedure
Code, section 115—""Case decided” —Order  appointing
fresh arbitrator.

The. parties to a suit agreed to refer the dispute to the
arbifration of a named arbitrator. An order of reference was
made accordingly, but the arbitrator declined to.act.  The
defendant then applied to the court that anyone out of nine
persons nominated by him might be appointed as arbitrator.
The plaintiff was no longer willing to have the gase decided by

. an arbitrator and prayed that the arbitration be superseded.
Therenpon the court appointed o certain person as arbitvator,

¥Civil Revision No. 181 of 1998,
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