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Wi qneceed to this  property the plamntift has no locus

aonr standi to sue.  His sisters may sue hereafter.
UraDHIVA

. We accordingly allow this appeal and, setting aside
cﬁl\;; the decree of the court below, dismiss the plaintiff's
suit.

REVIAIONAL CIVIL,

Before Mr. Justice Sulaiman.
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" Railway—Risk-note form A {(as amended)—"‘Loss arising

from  the  swme”—Interpretution—Goods - inSecurely

nacked—Shortage i weight ot destination—DBurden of

proof.

A consignment consigting of three hundles of corrugated
iron sheets was desputched over a rallway. As the cousignment
wag defectively packed, a risk-note in form A (as amended)
was execnbed by which the consignor ngreed to hold the rail-
way “hanwless and free from all responsibility for the condi-
tion in which the aforesaid gonds niny he delivered to the
consignee at destination and for any loss arising from the same
except upon yproof that such loss arose from misconduct on
the part of the railway administration’s servanis.” At des-
tination the consignment was found fo be short in weight
by over two maunds. In a suit for damages against the rail-
way: Held, that the expression “loss arising from the same”
meant “loss arising from the condition in which the goods
are delivered,” that a shortage in weight is a condition in
which the goods are delivered and is covered by the saving
clauge, and that the burden lay on the plaintiff to prove the
exception, i.e., misconduct of the railway's servants.

Tap facts of the case are fully set forth in the judge-
ment of the Court.

Pandit Ambika Prasad Pandey, for the applicants.

My. B. Malik, for the opposite parties:

*Civil Revision No. 205 of 1928,
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Suramvay, J. :—This is o revision from a decree of
the Comrt of Small Causes dismissing the plaintiffs’ suit
for damages against the defendant railway company. A
consignment consisting of three bundles of corrugated
iron sheets was despatched from Caleutta to Deoria.  Tts
weight as noted at Calcutta was 8 maunds, 4 seers.  The
consignment when weighed at its place of destination
was found to be 2 maunds, 7 seers short in weight. The
plaintiffs took delivery under protest.

The court below has dismissed the claim, holding
that the plaintilfs have failed to prove wilful negligence
of the defendant or misconduct of the servants of the
defendant. |

The risk-note which has to he considered is in form
A, as recently amended. Tt is used when articles are
fendered for carriage which ave either already in had
condition or so defectively packed as to be hable to
damage, leakage or wastage in transit.  The consignor
admitted that the goods were in such condition and agreed
to hold the railway company ‘‘harmless and free from all
vesponsibility for the condition in whieh the aforesaid
ooods may be delivered to the consignee at destination and
~for any loss arising from the same except upon proof that
such loss arose from misconduct on the part of the railway
administration’s servants.”” It is not now open to the
plaintiffs to urge.that the consignment was neither in
had condition nor defectively packed. There is no doubt
“that the railway company is not liable for the condition

“in which it was delivered or from any lose wrising from
the same except on proof of the misconduct of the com-
pany’s servants.

The learned advocate for the applicants has argued
that the burden was on the railway company {o prove
that the loss arose on account of leakage, damage or wast-
age in transit. His contention is that the company has
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failed to prove that the shortage in weight was due to any
such cause. ‘

In my opinion the expression “‘loss arising from the
same”” means “‘loss arising from the condition in which
the goods are delivered.”” The Urdu translation of this
contract, though not conclusive, also supports the view
that the word “‘same” refers to the nown “‘condition.”
It seems to me that a shortage in weight is a condition
in which the goods are delivered and is covered by the
saving clause.  When a bundle is insecurely packed, any
goods comprised in it may slip out and be lost on the way.
There can be no necessary inference that it has bheen
stolen, much less that it has been stolen by a servant
of the raitway company concerned. The question of
wilful negligence did not really arise on the terms of the
agreement; but that of misconduct on the part of the
company’s servants did arise.  The burden lay on the
plaintiffs to prove the exeeption, and the finding of the
conrt below is that they have faled to discharge that
burden. There is no proof that the loss of some of the
sheets was due to-any misconduct on the part of the rail-
way servants,

I accordingly dismiss the revision with costs.



