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B H A J A N I L A L  and otheks (Applicants) v . SEGPiETAEi”
OF ST A T E  FO E  IN D IA  (Opposite party).*  —

Land Acquisition Act (I of 1894), section  18— Gollectof 
refusing to make a reference to the District Judcjc— No 
revision lies— Civil Procedure Code, section  115— “ Court’ '—
“ Court subordinate to High Court” .

N o revision lies the H igh Court under section 115 of the 
■Code of Civil Procedure against an order passed by a Collector 
under section 18 of the Land Acqnisition Act refusing to make 
^ reference to the court of the District Judge.

A Collector, in making or refusing to make a reference under 
section 18 of the Land Aco[uisition Act, acts in an adminis- 
trativ3 caxDacity and not judicially. Even if it were held that 
the Collector in this matter acts judicially, he is not a court, 
and certainly not a court subordinate to the H igh Court.

It is an essential characteristic of a “ court”  that it should 
have power to determine questions in dispute between litigants, 
on the merits, and the Collector has no power to determine 
upon the merits the questions raised by the application sub­
m itted to him  under section 18; he is merely required to refer 
the questions for determination to the court of the District 

•Judge.
The H igh Court has no appellate iurisdiction over the Col­

lector acting under the Land Acquisition A c t ; and by section 55 
■of the Act power is given to the Local Government, and not 
to the H igh Court, to make rules for the guidance of officers 
in  all matters connected with the enforcement of the Act, in­
cluding, therefore, the guidance of the Collector when dealing 
with an application under section 18. So, even if the Collector 
be regarded as a court in any sense of the word, it can not be 
•deemed that the court is subordinate to the High Court.

» Mr. K ed a r }\ath S inha, for tlie applicants. 

Mr. (J. S. B ajpai (Groveminent Advocate), for the 
opposite {party. 

SuLAiMAN, C. M ueerjt md Him, J J . : T h i s  
ireferenee arises frGni an applica t̂ion under section 115 of 
the Civil Pr̂ ôednre Code for tiie revision of an order
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X9S2 passed by a Collector urider section 18 of iilie Land Acqiii-
sitioii x\c1}, 1894, refusing to make a reference to the 

#• court of the District Judge.
S e c e e t a h y  o f

State s-or preliminary objection was raised tliat the Jrligli (3ourt 
has no jurisdiction to revise the onier a.s it is not an order 
passed by a courtj 8ul)ordinate to tlie Higli Court. The 
Division Bench before wliicli the application was lieard
was of opinion that tlie ca,se raised a substantial qrieBtion 
of law requiring an authoritative pronouncemerrl} and 
accordingly directed the case to be laid before the 
Hon'ble Chief Justice fo r  tlie continuation, of a larger 
Bench.

Some land belonging to the applicant was acquired 
nnder the Land Acquisition Act. The Collector made an 
award. The applicant refused to accept the award on 
the ground that the compensation offered was quite 
inadequate and sent an application to the Collector 
requiring him to refer the matter under section 18 to the 
ciTil court for determination. The Collector passed tlie 
follG w ing order, dated the 17th of October, 1930 ; “ This 
application was received by post in contravention of 
rule 2, Board Circulars II-6, and is unstamped. No 
action can therefore be taken upon it. Rejected and 
filed. Inform applicant. ”

The question is whether the High Court can interfere 
with this order in exercise of its revisional powers under 
section 115 of the Civil Procedure Code.

There is much conflict of judicial autliority on this 
point. The rulings which have been cited before us 
show that the High Courts at Madras, Bombay and 
Lahore take the view that no revision lies, whereas the 
High Courts at Calcutta and Patna and the Chief Court 
of Oudh are of the contrary opinion.

The first question is whether the Collector, in 
refusing to make a reference under section 18, is acting 
“ judiciail}^” . When we speak of the ' ‘CDneGtor’ -, we 
mean the Collector as defined for the purposes of the Ijand
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!A.Gqiiisitioii- -AGt. It has been aiitHoritatively m!e<! by 9̂32 
•tlieir- LordsHips of the Privy Council in Ezni y. Secretary 
of State for India (1) that the proceedings of the Coi- 
lector, resulting- in the award, are administrative and nnt 
judiciaL Their Lordships vî ere only dealing with the .
award and the proceedings leading up to the award, and 
it has been held by certain learned Judges that a distinc ­
tion should be drawn between the functions exercised by 
a Collector under part II  of the Land Acqmsitioa Act 
(relating to the proceedings resulting in the award) and , 
the functions exercised by him- in part I II  of the,: Act 
which relates to the judicial determination of claims made 
by pe|;sons interested who have not accepted the:awa,rd.
For instance, it has been held in Administrator General of 
Bengal v. Land Acquisition Collector (2) that part I I I  
of the Act relates to proceedings in court and that the 
Collector in rejecting the application under section 18 
was a “ court”  and was acting judicially, and therefore 
it was held that his order was subject to revision, by the 
High Court. In Saraszmti Pattach v. Land Acquisition 
Deput ĵ CollectoT (S) ih.e learned Judges held that under 
the istatute the first step in the judicial proceeding was 
a reference by the Collector, and the first step in a judicial 
proceeding must be held to be a “ judicial step” . With 
due respect to the learned Judges, we are unable to agree 
to this view. We are bound to hold, on the authority 
of Ezra's case, that the Collector throughout * the pro- 
ceedings resulting in the award was acting as an adminis­
trative officer and not as a judicifil officer. It seems 
to* us very difficult to hold that the Gollector  ̂ in

* making or refusing to make a reference under section *18, 
has suddenly changed his official position and is acting 
judicially and not administratiyelyr There m be a 
presumption of continuity. It. is trae' that, the Col­
lector, w h en  an application, is made to  him under sec­

tio n  18, has tt) see whether the application is w ith in  time
■ a)  (1905) LL.R ., 32 Cal., (505 (2) (1905) 12 C.W.N., 241.

(e29). (1917) 2 Fat., L.J., 20^.
• ■ • 1S4P ■■■ •
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: ,.1982 and is otlierwise in order, but we are not prepared to lioM 
that merely because lie has to consider certain points 

bscbe™  of before making the reference he therefore must be deemed 
■State FOB f-Q be acting judicially and not as an administrative ofFicer.

The functions v̂'llicll he performs under part l l  of the 
A ct-ere  very siniilar to judicial functions. He even has 
the power of compelling the attendance of witnesses, as 
if he were a civil court, and he certaiiily has to determine 
to the best of liis judgment the proper compensation 
which should be given to the persons interested in the 
land. I f  the Collector in making such decisions is not 
acting judicially, we fail to see why he should be deemed 
to l)e acting judicially when making a rel'erencev under 
section 18. Although Ezra's case (1) does not directly 
decide whether the Collector is acting as an administrative 
officer or as a judicial officer when making a reference 
under section 18, their Lordships expressly refer to 
section 18 .as one of the sections from which it could be 
inferred that the Collector is not acting as a judicial 
o^cei. Moreover, their Lordships approve the reasoning 
in the judgment of . the Calcutta High Conrt which was 

funder .appeal, and in that judgment the Higli Court had 
clearly taken the view that the Collector is in no sense 
of the term a judiciarofficer, nor.is the proceeding before 
him a judicial' proceeding. They also refer (at page_619) 
to section 18 as showing that the Collector is not a court. 
In our opinion, the Collector is not suddenly converted 
from an administrative officer into a judicial officer for 
the purpose of making or refusing to make a reference 
under. section 18, and he continues to act as an agent 
o f Government, in an administrative capacity, throiigh- 
oul

If it be conceded for the sake of argument that the 
Collector in refusing to make a reference under section 18 

. is acting “ judicially’;', then the question arises whether 
he ahould be deemed to be a civil conrt. The wwd 
“ oourt”  is not defined for the purpose of section 113 of

(1) (190S) LL.B.,. 32 Cal., 605,
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the Civil Procedure. Code, but we tliink i t -muiit be, an, is32
essential-characteristic of a “ court”  tliat il siioiiitl _have 
I'jower to determine queBtions in dispute between litigants, 
upon tlie merits. The Collector has no power to state fob
determine upon the merits the questions raised by the 
application submitted to liim under section 18. He is 
iiierely required to refer the questions for defcerzninatiQQ 
to the court of the District Judge. The only question 
that he himself is^called upon to examine is whether the 
application is in conformity with the requirements, oi; 
section 18. Even if it be held that he decides that 
question Judicially, it does not necessarily follow that he 
is a “ court” . A registration officer in deciding that a 
document should Jiot be admitted to registration might 
be held to decide the question “ judicially” , but in om* 
opinion the registration officer does not, for that reason, 
become a “ court” .

The argument advanced before us that the Collector; 
must be considered a “ component part”  of the District 
Judge’s court, because he initiates or refuses to initiate 
'judicial proceedings in that court, seerns to us too far- 

' fetched and unconvincing to merit discussion. We may 
add that the word “ require”  which is used in section* 18 
with reference to the Collector seems more appi:o|)riaite t5 
an administrative officer than to a court. For these 
reasons we hold that the Collector is not a “ Gourt’'’ .

Finally, if it be admitted for the sake of argument that 
the Gollector is a “ court” , we think that be certainly 
not a court subordinate to the High Court. The High 
Cpurt has no appellate jurisdiction over the Collector and 
for that reason it is difficult to hold that the Gollector is 
a court subordinate to the High Court, even if -Se' is' a 
J‘court”  in any sense of the word. Section 55 of the 
Tjand Requisition gives power to the Local G-overn- 
ment to make rules for the guidance of officers in all 
matters connected with the enforcement of the Act. Thip 
would, in our opinion, include power, to make a rule foi 
the guidance of a Collector when, recmving an applicai^
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igk- under section 18. No- authority is given to-the High' 
Goui?t "to make- rules for tlie guidance of the Collector and 

«•' , for this reason also we think that the Collector cannot be: 
STA-iE BOB : held tO' be subordinate to the High Court.

' As the Collector is an ofiieer of the revenue departmentj 
he would presumably be sitting as a revenue court, if he 
m re Bitting as a court of any description. In the 
i)resent case it is perfectly clear that thê  Collector believed 
hiiiiself to be acting as a revenue court, because he refused 
to accept the application on the strength of a rule made 
by the Board of Revenue for the guidance of revenue 
courts. The Board of Revenue are also clearly of 
opinion that a Collector acts under section 18 either as a 
revenue officer or as a revenue court, because they have 
made rules (Board Circulars l — V III, rules 28 and 29) 
for hi's guidance. In out opinion, he is acting as an 
administrative ofiieer of the revenue department, but not 
4s, a revenue court. In any case he is not subordinate to 
the High Court.

i s  we hold that the Collector was not acting judicially, 
and not acting as a - ‘court” , and that he could not in 
any case .be acting as a court ‘ ‘subordinate to the High 
Court'’ , we think it is clear that no revision lies under 
section 115 of the Code of Civil Procedure.

agree, generally to the views expressed by the Eull 
.Bench, of the Madras High Court in Ahchil Sattaf v, 
Bpmdl Deputy.Collector (1), but we would go further in 
/holding that the CoHeotor was not even acting “  judi- 

' ' cially-’-’.,
f- The Bombay High Court in Balkrishna Daji Gtiptp v. 

CQlleptor, Bombay Suburhan (2) hold theit no revision' 
lies in such a case, but they were doubtful whether the 
Collector should ,be considered to be a “ court”  wh^n 
acting under section 18,

OuF view' is also supported by the Laho?*e High Oonri; 
in MusUaq AU y, Secretary of StaU (3), We may also

(1) 357. (2) {1928) I .L .li ., 47 Bom., 699.
(3) 19S0 Lah., 942.
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refer to a decision of our own H igi Court in Secretary of 1932 
StaiQ jor India in Council y . Bhagtvan Prasad (1). In 
that case the question for decision was different, but the  ̂
learned Judges clearly stated tlieir opinion that the' stam pok 
Collector when acting under section 18 of the Land 
Acquisition Act was acting in an administrative capacity 
and not in a judicial capacity.

The Oudh Chief Court took a contrary view in Ahmad 
Ali Khan Alawi v. Secretary of Sf.ate (2). They were of 
the opinion that as the proceedings in part I II  of the Act 
are judicial, the reference by the Collector under sec­
tion 18, which starts the proceedings, should be treated 
as a Judicial order. They seem to have assumed that if 
the Collector was acting judicially, he must be a "court'' 
and must further be a “ court subordinate to the High 
Court” . With due deference, we cannot agree to this 
view and we note that the learned Judges relied upon the 
cases. Secretary of State for India v. Jitvan BakhsJi (3) 
and Pamnieshwara Aiyar v. Land Acquisition GoUector 
(4): Apparently it was not brought to their notice that
both these cases had been overruled by subsequent deci­
sions of the same Pligh Courts,

It is objected that if the Collector’s order refusing k) 
make' the reference is not open to revision by the High 
Court, then the applicant has no remedy. It would no 

ydbilbt be open to the applicant to petition the Commis- 
, 'sioner or the Local Government to direct the Collector to 
make.a reference. If any further remedy is considered 
■iiiecessary, then vî e think it is for the legislature to 
provide some appropriate remedy.

As we hold that we have no power of interference^ it is
■ ininecessary to express any opinion upon the merife of the 
' Oollector’ s order. We can only suggest that the Local 
CTOvetnment should rnake it clear, by statutory rules or 
departments instructions, what procedure should be 
adopted by*a Collector when receiving an appliwition by

(1) (1929) I .L .E ., m  AIL. 96. (2) A .I.E ., 1932 Oudh., 180,
(3) [il916l P .B ., No. 67. W  (19l8jT 42 Mad., 231.
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1932 post. It may:be pointed oat tbat in SJiimi Sundari Dast 
Bbajâ TijZ ' GoUector of Gawn'pore (1) a Golleclor tl.id receive such 

an application by post and raised no objection. The
S E G R E 'fm  OB’ . 1 I -  '■ ■ \ 1 \STATE JOB q-aesti,on 01 a court lee upon iiiie applicalion nngnt also 

be made clear. Under section 19(22) of the Court Fees 
Act an “ application for compensation” under the Land 
Acquisition Act is expressly eKenipted from being cliarge- 
able with a court fee. In the present Cfxse the applica­
tion is not for payment of compensation but it is foi 
determination of compensation and the Ooilector niighi 
be ill doubt whether any court fee is chai-geable on, sucli 
an application.

As we have no power to interfere under section  ̂1.15, 
we dismiss the application with costs.

: MISCELLANEOUS C m L . '
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Bepre, Mr. Justice King.
^  AND.AKOTHEE (PlAINTIFFS) V,

.fjinp,  ̂ PANDE AND OTHERS (DeFEHBANTS).*
\ Coiift Fees Act (VII  o/ 1870), schedule 7, afticle 5—-/I

tion for review of judgment of ap'pellato court— Amending 
Act enhancing scale of court fees, passed after the appeal 
was filed— Court fee on application for review leviable accord-' 
ing to the former scale.

Under schedule I, article 5̂  of the Court J’ees Act the court 
fee payable on an application for review of judgment of the 
appellate court is one-lialf of the fee which was leviable on the 
memorandum of appeal according to the law in force at the 
time when it tos filed, and is not affected by the fact that sub­
sequent to the filing of the appeal and prior to the filing of the 

; application for review an amending Act came into operation 
enhancing the scale of ad valorem fees so that the memoi'an- 
dum oi’ appeal, if it were to be filed then/would require a 
higher fee than what had been paid on it.

Messrs. B'arihans Sahai and B. Malik, for the 
applicants.

■^Stamp Reference in Second Appeal No. 169 of H)80.
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