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Before Sir Shah Muhammad Sulatman, Chief Justice, Justice
Sir Lal Gopal Mukerji and Mr. Juslice King.

BHAJANT LAL aAwp otHERS (AVPLICANTS) v. SECRETARY
OF STATE TFOR INDIA (OPPoSIiE PARTY).™

Land Acquisition Act (I of 1894), section 18—Collector
refusing to wmake a veference to the District Judge—No
revision lies—{Civil Procedure (ode, section 115—"Clonprt’ —-
“Court subordinate to High Court’.

No revision lies tp the High Court under section 115 of the
Code of Civil Procedure against an order passed by a Collector
under section 18 of the liand Acquisition Act refusing to make
a reference to the court of the District Judge.

A Collector, in making or refusing to make a reference under
section 18 of the TLand Acquisition Act, acts in an adminis-
trativ@ capacity and not judicially, Hven if it were held that
the Collector in this matter acts judicially, be is not a court,
and certainly not a court subordinate to the High Court.

It is an essential characteristic of a ‘‘court” that it should
have power to determine questions in dispute between litigants,
on the merits, and the Collector has no power to determine
upon the merits the questions raised by the application sub-
‘mitted to him under section 18; he is merely required to refer
the guestions for determination to the court of the District
-Judge.

The High Court has no appellate jurisdiction over the Col-
lector acting under the Land Acquisition Act; and by section 55
-of the Act power is given to the Loocal Government, and not
to the High Court, to make rules for the gnidance of officers
in all matters connected with the enforcement of the Act, in-
-clnding, therefore, the guidance of the Collector when dealing
with an application under section 18. So, even if the Collector
be regarded as a court in any sense of the word, it can not be
.deemed that the court is subordinate to the High Court.

+ Mr. Kedar Nath Sinha, for the applicants.

,
Mr. U. S. Bajpai (Government Advoeate), f(_)r' the
opposite party.
Supamian, C. J., Mrxersr and Kiwve, JJ. :—This
reference arises from an application under section 115 of
the Civil Procedure Code for the revision of ap order
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passed by a C(')Hecto:r urider section 18 of the Liand Acqui-
sition Act, 1834, refusing to make a reference fo the
court of the District Judge.

A preliminary objection wag raised that the High Court
has no jurisdiction to revise the order as 1t is not an ovder
passed by a court subordinate fo the Iligh Court.  The
Divigion Bench before which the application was heard
was of opunon that the case raised a wl)sumtml question
of law requiring an authoritative pmnouﬂuwnmw and
accorchng_ly directed the case to be laid before the
Hon'ble Chief Justice for the continuation of a larger
Bencel.

Some land belonging to the applicant was aequired
under the Land Acquisition Act. The Collector made an
award. The applicant refused to accept the award on
the ground that the compensation offered was quite
inadequate and sent an application to the Collector
requiring him to refer the matter under section 18 to the
civil court for determination. The Collector passed the
following order, dated the 17th of October, 1930 : ““This
application was received by post in contravention of
rule 2, Board Circulars I1-6, and is unstamped. No
action can therefore be taken upon it. Rejected and
filed. Inform applicant.”

The question is whether the High Court can interfere
with this order in exercise of its revisional powers under
section 115 of the Civil Procedure Code.

There is much conflict of judicial authority on this
point. The rulings which have been cited before us
show that the High Courts at Madras, Bombay and
Lahore take the view that no revision lies, whereas the
High Courts at Calcutta and Patna and the Chief Court
of Oudh are of the contrary opinion.

The first question is whether * the Collector, in
refusing to make a reference under section 18, is acting
“Judicially”’. When we speak of the ‘‘Collector’’, we
mean the Callector as defined for the purposes of the Tand
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Acquisition Aet. Tt has been authomi‘ahvelv ruled by 193
their Lordships of the Privy Conncil in Bl v, Secretary nm
of State for India (1) that the proceedings of the Col- Hmmm or
lector, resulting in the award, are administrative and not ST, Fo
judicial. Their Tordships were only dealing with the B
award and the proceedings leading up to the award, and

it has been held by certain learned Judges that a distine-

tion should be drawn between the functions exercised by

a Collector under part II of the Land Acquisition Act
(relating to the proceedings resulting in the award) and

the functions exercised by him-in part IIT of the Act
which relates to the judicial determination of claims made

by peysons inferested who have not accepted the award.

For instance, it has been held in Administrator Geheml of
Bengal v. Land Acquisition Collector (2) that part III

of the Act relates to proceedings in court and that the
CoIlectOI in rejecting the application under section 18

‘was a ‘‘court’” and was acting judicially, and therefore

it was held that his order was subject to revision by the

High Court. In Seraswati Pattack v, Land Acquisition
Deputy Collector (8) the learned Judges held that under

‘the statute the first step in the judicial proceeding was

a reference by the Collector, and the first step in a judicial
proceeding must be held to be & ““judicial step’”. “With

due respect to the learned Judges, we are unable to agres

to this view. We are bound to hold, on the ‘authority

.of Ezra’s case, that the Collector throughout the pro-
ceedings resulting in the award was acting as an adminis-
trative officer and not as a ]udlcml officer. It seems

to- us very difficult to hold that the Collector in
*making or refusing to make a reference under section’18,

has suddenly changed his official position and is acting
judicially and not administratively. . There must be a
presumption of continuity. It is true’ that ’ohe Col-

lector, when an application. is made to hif ander sec-

‘ftlon 18, has to see whebher the apphcatlon is w1thm tune

@) (1908) LL.R., 32 Cal, 605 @) (1905) 12 CW.N., 241 ‘
©29). @ (a7 g Esb, LJ., 204,
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and is otherwise in order, but we are not prepared to hold
that merely becauqe he has to consider certain points
before making the reference he therefore must be deemed
to be acting 1u(1101ally and not as an administrative officer.

The functions which he performs under part 11 of the

/Act are very similar to ]udlcnl functions.  He even has

the power of compelling the attendance of witnesses, as
if he were a civ il court, and he certainly has to determine
to the best of his judgment the proper compensution
‘vhlch should be given to the persons interested in the
1and If the Collector in making such decisions is not
dctmg ]udlclally, we fail to see why he should be decmed
to be acting judicially when making a reference. under

section 18. Although Bara’s case (1) does not directly
decide Whether the Collector is acting as an administrative
officer or as a }udmal officer when making a reference
under section 18, their Lordships expressly refer to
section 18 as one of the sections from which it could be
inferred that the Collector is not f\ctmg as a judicial
officer. Moreover, their Lordships approve the reasoming
in the judgment of the Calcuita High Court which was
under appeal, and in that judgment the High Cowrt had
clearly taken the view that the Collector is in no sense
of the term a judicial officer. nor is the proceeding before
him a judicial proceeding. They also refer (at page 619)

to section 18 as showing that the Collector is not a court.

In our opinion, the Collector is not suddenly converted
from an administrative officer into a judicial officer for
the purpose of making or refusing to make a reference
under. section 18, and he continues to act as an agent
of- Government, in an administrative Gapdc,lty. through-~
out.

If it be conceded for the sake of argument that the

Collector in refusing to make a reference under section 18

. 1s acting “‘judicially’’, then the question arises whether
‘ he should be deemed to be a civil court. The +ord

“‘eourt’” is not defined for the purpose of section 115 of
(1) (1908) LL:B., 83 Cal., 603,
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the Civil Procedure Code, but we think it must be an 12
essential clharacteristic of a “‘court’’ that it should have Favam Tar
power to deterniine questions in dispute between litigants, o o o
upon the merits. The Collector has no power to Srame ror
detertnine upon the merits the questions raised by the
application submitted to him under section 15. He is
merely required to refer the questions for determination

to the court of the District Judge. The only question

that he himself is’called upon to examine is whether the
application is in conformity with the requirements of
section 18. Hven if it be held that he decideés that
question judiciall‘y, it docs not necessarily follow that lie

18 a coult A registration officer in deciding that a
document should not be admitted fo registration nnght

be held to decide the question Judluallv but in our
opinion the 1eolst1at10n officer does not, for that reason,
become a court”

~ The argument advanced before us that the Collector

must be considered a ‘‘component part’” of the District
Judge’s court, because he initiates or refuses to initiate
judicial proceedings in that court, seems to us too far-
‘fetched and unconvineing to merit discussion. We may

add that the word ‘‘require’’ which is used in section 18

with reference to the Collector seems more apptopriste to

an administrative officer than to a court. For these
reasons we hold that the Collector is not a ‘‘court™.

Finally, if it be admitted for the sake of argument that

the Collector is a ‘‘court’’, we think that he certainly ‘is

not a court subordinate to the High Court. The High

Court has no appellate jurisdiction over the Collector: anﬂ

for that reason it is difficult to hold that the Collectdr is

a court subordinate to'the High Court, even if he is a
Heourt’’ in any sense of the word. Section 55 of the

Liand Acquisition Act gives power to the T.ocal Govern-

ment to make rules for the guidance of officers in all
matters connected with the enforcement of the Act. This

would, in our opinion, include power. to make a rule for

the guidance of a Gollec_tor when. receiving an applicatior
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“under section' 18. No- authority is given to-the High
7 Court to make rules for the guidance of the Collector and
for this reason also we think that the Collector cannot be
held te-be subordinate to the High Court.

+ As the Collector is an officer of the revenue department,
he would presumably be sitting as a revenue court, if he
were sitbing as'a court of any description. ‘In the
Iéitesent‘ case it is perfectly clear that the Coilector believed
himself to be acting as a revenue court, because he refused
to accept the application on the strength of a rule made
by the Board of Revenue for the guidance of revenue
courts. The Board of Revenue are also clearly of
dpinion that a Collector acts under section 18 either as a
tevenue officer or as a revenue court, because they have -
made rules (Board Cireulars 1—VILI, rules 28 and 29)
for his guidance. In our opinion, he is acting as an
administrative officer of the revenue department, but not
as a revenue court. In any case he is not subordinate to
the High Court.

As we hold that the Collector was not acting ]udlclally,
and aot acting as a ~‘court’’, and that he could not in
any case be acting as a court ‘‘subordinate to the High
Court”’, we think it is clear that no revision lies under
section 115 of the Code of Civil Procedure. '

We agree generally to the views expressed by the Full
Bench of the Madras High Court in Abdul Seftai v.

‘Special Deputy Collector (1), but we would go further in
‘holding that the bollector Was not even actlng o judi~
-cially™.

‘ The Bombay High Court in Balkrishna U{lj& Gu,pte v.
Collegtor, Bombay Suburban (2) hold that no revigion
lies in such a case, but they were doubtful whether the
Collector should be considered to be a ‘‘court’’ when

‘acting under section 18.

Our view is also supported by the Lahore High Conurt
in Mushtaq Al v. Secretary of State (3).  'We may also

() (1999 LLR., 47 Mad, 8§7. (3 (1028) LLR., 47 Bom., 699.
@ ALR., 1950 Lah., 242,
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refer to a decision of our own High Court in Secretary of 1982
State for India in Council v. Bhagwan Présed (1). In o —"7r
that case the question for decision was different, but the o
SECRETARY OF
learned Judges clearly stated their opinion that the srawr s
Collector when acting under section 18 of the Land ™
Acquisition Act was acting in an administrative capacity
and not in a judicial capacity.
The Oudh Chief Court took a contrary view in 4hmad
Ali Khan Alawi v Secretary of State (2),  They were of
the opinion that as the proceedings in part IIT of the Act
are judicial, the reference by the Collector under sec-
tion 18, which starts the proceedings, should be treated
as a judicial order. They seem to have assumed that if
the Collector was acting judicially, he must be a “‘court’
and must further be a “‘court subordinate to the High
Court”’. With due deference, we cannot agree to this
view and we note that the learned Judges relied upon the
cases, Secretary of State for Indwa v. Jiwan Bakhsh (3)
and Parameshwara Aiyar v. Land Acquisition Collector
(4). Apparently it was not brought to their notice that
both these cases had been overruled by subsequent deci-
sions of the same ITigh Courts,
Tt is objected that if the Collector’s order refusing to
make the reference is not open to revision by the High
Court, then the applicant has no remedy. It would no

“doubt be open to the applicant to petition the Commis-
_sioner or the Local Government to direct'the Collector to
‘make.a reference. If any further remedy is considered

decessary, then we think it is for the legislature to

“pr ovide some appropriate remedy

-As 'we hold that we have no power of interference, it is

-~unnecessary to express any opinion upon the merits of the

Collector's order. We can only suggest that the Local
(Fovetnment should make it clear, by statutory rules or
depaxtmenbal instructions, what procedure should be
adopted by "a Collector when receiving .an application by

(1) (1929) LI.R., 62 All.. @)  ALR., 1932 Oudh., 180.
(8) [1916] P.R., No. 6. ~ (& (1918F TLL.R., 42 Mad., 231,
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- higher fee than what had been paid on it.
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post. It may be poinfed out that in Shiva Sundari Dast
Collector of Cawnpore (1) a Collector did receive such

an application by post and raised no objection.  The
question of a QOUiL fee upon the application might also
be made clear. Under su‘bmn 19(22) of the Court Fecs

Act an “‘application for compensation”” under the Land
Acquisition Act is expressly excwpted from being charge-
able with a court fee. In the present case the applica-
tion is not for payment of com pensation but it is for
determination of compensation and the Collector might
be in doubt whether any courl fee is (Jhm geable on su(ﬂ\
an application.

As we have no power to interfere under section, 115,
we dismiss the application with costs.

MISCELLANEOUS CIVIL.

Before Mr. Justice King.

PARMESHAR KURMI AND  ANOTHER (PLAINTIFFS) 2.
BAKHTAWAR PANDE avD oTHERS (DEFENDANTS).*

Court Fees Act (VII of 1870), schedule I, article 5—Applica-
tion for review of judgment of appellate court—Amending
Adet enhancing scale of court fees, passed after the appeal
was fled—Court fee on application for review leviable accord-
mg to the former scale.

Under schedule I, article 5, of the Court Fees Act the court
fee payable on .an application for review of judgment of the
appellate court is one-half of the fee which was leviable on the
memorandum of appeal according to the law in force a$ the
time when it was filed, and is not aﬂected by the fact that sub-
sequent to the filing of the appeal and prior to the filing of the

“application for review an amending Act came into operamon )
enhancing the scale of ad valorem teeq so that the memoran-
dumy of qppeai, it it were to be filed then, wonld require a

5

Messrs. Haribans Sahai and B. Malik, for the
applicants : ' :

. -

‘ *Stamp Reimeuce in Second Appen,l Nu 169 ok 1430
(1} (1905) 2 A.L.J.,




