
to be void within the meaning of section 65 is the date m
of the agreement, viz., the 13th September, 1922 : 'See 
Annada Mohan Roy v. Gout Mohan Mullich (1).

Their Lordships are of opinion that this appeal should LiquroÂ  
be allowed and that the decree of the 14th of May, 1929,

n  1 - T  1 Q D b h e a .  D c r ssnoiiid be set aside and that in lieu thereoi a decree etc.
sliould be made dismissing the application of the liqui
dators -with cosjs: and they will humbly advise His 
Majesty accordingly. The respondents must pay the 
appellants' costs of this appeal.

Solicitors for appellants: W. TV. Box) & Co.
Solicitors for respondents : Gardetu Smith & Ross.
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COMPANT.

FULL BENCH.

Before Mr. Jusiice Banerji, Mr. Justice King and Mr. Justice
Niamat-ullah.

SHANTI LAIi ( A p p l i c a n t )  v . AG-HA DOST MUHAMMAD '
KHAN AND OTHERS (OPPOSITE PAimBS).'’'

Gourt Fees Act ( V II of 1870), section 13— Refund of court fees 
on remand— Remand under orclei' X L I ,  rule 23, ifi second 
ap'peal~‘ ‘Suit' ’ inchides proceedings in appeal.
Where a court of second appeal has remanded a case to the 

lower appellate court on any of the grounds mentioned in order 
X L I, rule 23 of the Civil Procedure Code, the appellant is 
entitled under section 13 of the Court Fees Act to a refund of 
the court fee paid on the memorandum of appeal.

The word “ suit” in that section should not be understood 
in a too narrow and restricted sense so as not to include proceed
ings in appeal and second appeal which are successive stages of 
the suit. In the Court Fees Act the word “ suit” has been 
given a wide meaning and an appeal is treated a s  a proceeding 
in a snit.- . ' .

The case was referred to a Full Bench upoii the 
following referring order :

; Sen and Niamat-ullah, JJ . The point: raised in this case 
is one of general importance. A¥e do not knoŵ^̂^

*Applicfi.tion in Second Appeal No. 364 of 1629.
(1) '(1923) I.L.®., 50 Gal., 929; L.B., 50 I.A., 239.



1932 point was ever raised in any case before tliis (iDiiri; and what
BHAKTI~Lat, decision was a,rfived at; but tlie point may Ycry frequently 

, V. arise. W e have not been referred to any decision of this Court.
Bom i

'''ehaaC^' Lai T. h.amman Shah (1). W e feel considerable difficulty in 
endoxsing the leasoning in support of the judgment. Section 
13 of the Court Fees Act provides for a case where a “ suit”  is 
lemanded and not an “ appeal” . It has been contended tha.t the 
remiaad of an appeal is virtually the remand of the suit. The 
applicant invites the aid of order X L II , an<l ordei' I II , rule 4 
(3), of the Code of Civil Procedure. It is questionable how far 
it is permissible to refer to these provisions in havinjw to con
strue section 13 of the Court Fees Act. Mr, Panna Lai argues 
that an appeal is a proceeding in the suit and points out that a 
fiscal enactment should be generously construed. In view of 
the importance of the question we would refer this case "to a 
larger Bench.

Let the case be put up before the H on ’ble Chief Justice with 
the recommendation that he may constitute a larger Bench fot- 
the hearing of the question.

Mr. Panna Lai, for the applicant.
Mr. r/. S. Bajpai (Government Advocate), for the 

'Crown.
; Bankrji, K im  and Niamat-tjllah, JJ. :— The 
qnestion of law which has been referred to this S’nil 
Bench may be stated as follows :—When a court of 
second appeal has remanded a case to the lower appel
late court under order XLI, rule 23 o f the Civil Pro
cedure Code, is the appellant entitled imder section 13 
■of the Court Fees Act to a refund of the court fee paid 
■on the memorandum of appeal?

For the purpose of this reference we assume that the 
remand does not merely purport to have been made 
under otder XLI, rule 23, and that the remand was in 
fact made “ on any of the grounds mentioned’  ̂ in order 
XLI, rule 23. On this assumption „the appellant is 
clearly entitled to a refund if it is held that the ' ̂ suit’/ 
has heen̂  remanded to the lower af)pellate cburt. Th© 
W'ord ‘suit’ ’ has not been defined for the pui’poseR of

(1) 1930 Lah., 441.
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the Court Fees Act, nor is tlierd any definition of that 
Tford in the Code of Civil Procedure, ^lie argument shanti lal 
of the stamp reporter implies that a "'suit”  terminates aghâ '’ dost, 
■when the trial court passes a decree, and that further 
proceedings by way of appeal are not proceedings ini the 
stiit. On this view it is the appeal, and not the suit, 
which has been remanded to the lower appellate court 
and consequently section 13 does not in terms apply.
W e think that tl?is view gives too narrow a meaning to 
the ŵ ord ' ‘suit”  and that proceedings in appeal may be 
regarded as proceedings in the suit. When an appeal 
is admitted against the trial court's decree the suit 
^hecomes stih judice again. The appellate court’ s decree 
does'’no doubt decide the appeal, but it also decides the 
suit. The appellate court frequently, in so, many w'ords,
“ decrees the suit”  or ' 'dismisses the suit'’ as the cas© 
may be. On this view the proceedings in first appeal 
and in second appeal are merely successive stages of 
the suit, and the suit does not terminate so long as any 
appeal is pending.

There are indications in the Court Fees Act that the- 
ŵ ord ‘ ‘ suit”  has been given a wide meaning and that an, 
appeal is treated as a proceeding in a suit. In schedule 
II , articles 4, 5 and 17, we find the expression “ memo
randum of appeal in a suit’ '. The appeal may of course 
be a second appeal. So even a second appeal is spoken 
of as an ‘ ‘appeal in a suit'’ , implying that it is a pro
ceeding in a suit. Section 12 (ii) speaks of a suit 
coming before a court of appeal. This also indicates 
that in the contemplation of the legislature tbe 
appellate court deals with the suit, and thal: the 
appeal is only a proceeding in, or stsge of, 
a suit. In 'Dyal S'kigh r. Earn EaM a (1) it was ex- 
presslj held by a Full Bench of the Punjab Chief Court 
that in sections 10’(ii) and 12(ii) of the Court Fees Act 
the word “ i^nit”  inchides an appeal, *so that th  ̂ appeal 
of a defaulting appenant must be disnaissed oh Bis failure?' 

m rwi2iP.B.,M, 109.
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1933 to make up tlie deficieiicJy in court fees wlieii called on to 
do so. Our own Court has, By im(plication, taken a 

^similar view in Narain SingEv. Chatwrhhiij Singh (1), 
’'mtjhammad in which it was held tliat “ I f  it were tlie appellant wlio 

ivHAH. fault and failed to pay the full court fee due from
him in the lower court, this Court certainly could stay 
the hearing of his appeal and, if the deficient fees were 
not paid, could dismiss his appeal, and no doubt would 
do so/" This, decision was approved ^tod followed in 
the Pull Bench ruling, Mohan Lai v. Nand Kishore (2). 
There is, therefore, clear authority for the view that in 
the iCourt Fees Act the word ‘ 'aiiit’ ’ can be given a wide 
meaning so as to include proceedings in appeal.

There is nothing in the subject or context of section 13 
showing that the word “ suit"’ is to be understood in any 
specially restricted sense so as not to include a suit at 
the stage of first appeal. On the contrary it would be 
anomalous and unreasonable if the court fee were 
refundable in the case of a remand to the trial court, 
and not refundable in the case of a remand to the lower 
appellate court.,— assuming of course that the require
ments of order XLI, rule 23, are strictly fuIiilTed in each 
case.

We hold that the “ suit”  has been remanded, within 
the meaning of section 13 of the Court Fees Act, and 
the court fee is refundable if the remand has been made 
upon the grounds mentioned in order X L I, rule 23. Let 
this answer be laid before the Hon^ble Judges wbo made 
the reference.

fl) (1898) I.L.R., 20 All., 362. (2) (1005) 28 AH., 276.
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